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Last Thursday evening, CNN’s 
anderson cooper ran a segment 
on prosecutorial misconduct, a 

phrase that is finding its way into public consciousness 
with ever increasing frequency. his guests were Barry 
scheck, co-founder of The Innocence Project and well 
known author and former prosecutor Jeffrey Toobin. 
Their discussion centered around a recent study by 
the Northern california Innocence Project, which 
identified more than 700 california cases involving 
misconduct from 1997 to 2009, from which only 6 
prosecutors (fewer than 1%) were officially disciplined. 
In fact, judges who were supposed to be referring pros-
ecutors found to have been engaged in prosecutorial 
misconduct to the state bar for investigation were in 
almost every instance failing to do so.

USA Today ran a two-part series in sept. of 2010 
on prosecutorial misconduct by federal prosecutors that 
reviewed 201 cases of misconduct in which a judge 
publicly reprimanded the  prosecutor, and found only 1 
prosecutor “was barred even temporarily for practicing 
law.”

In august of 2010 The Innocence Project released 
its own study that found  in 25% of 255 DNa exon-
erations to that point, prosecutorial  misconduct was 
a factor. Of the various types of misconduct engaged 
in, more than 38% involved withholding exculpatory 
material (Brady Violations) - often involving knowl-
edge of alternative suspects and forensic evidence.  37% 
involved multiple instances of misconduct-usually a 
pairing of Brady violations with improper arguments 
or questioning.

The above studies are merely emblematic of the 
increased public and media awareness of a heretofore 
generally unrecognized and clearly unpunished blight 
within our criminal justice system. It is becoming 
increasingly more apparent that the traditional concept 
of prosecutorial immunity has in fact been a major cata-
lyst in the shameful number of wrongful convictions 
being exposed to a large extent by highly refined DNa, 
and other technologies.

The bugaboo defense most frequently offered 
for the perpetuation of immunity- a legal doctrine 
stating that prosecutors cannot be sued personally 
no matter how egregious their conduct if it happens 
after an arrest has been made- is that prosecutors 
need to be free to do their job without fear of legal 
vulnerability, and that their time should be spent 
prosecuting cases, not defending themselves from 
charges of wrongful conduct.

as I see it, law abiding prosecutors would have 
little to fear, and could do their jobs just as effectively 
as others in law enforcement who do not enjoy such 
immunity. Given the umbrella of such immunity, it is 
not surprising that unscrupulous prosecutors continue 
to break the law and violate the civil rights of accused 
individuals in an all out misguided effort to win convic-
tions at any cost, often resulting in the conviction of 
innocent targets of opportunity.

 
another catalyst for such wrongful behavior and 

egregious outcomes resides in the fact  that those 
district attorneys running the office are most often 
elected and frequently point to high percentages of 
conviction thereby creating an incentive to those pros-
ecutors under their supervision to bring about as many 
convictions as opposed, thus ensuring their re-election.

all too often as these unfortunate elements working 
in tandem continue to produce wrongful convictions, 
bar associations and judicial tribunals fail to hold them 
accountable and to punish them.

as this grievous circumstance both at the state 
and federal level has moved into the public conscience, 
spurred by mounting media coverage, it is becoming 
more and more evident that we need the formulation 
of meaningful policy and legislation to stem this tide. 
We can no longer ignore the need to hold prosecutors 
personally accountable for both their civil and criminal 
violations of individual civil rights. Therefore, the time 
is at hand to bring about meaningful and effective legis-
lation that will bring an end to such abuses.

specifically, I propose legislation to end prosecuto-
rial immunity from civil lawsuits in clear cut instances 
of intentional misconduct. I am further proposing 
legislation that will impose incarcerative penalties for 
the same. 

after all, police officers who daily place themselves 
in harms way are not accorded such immunity, and 
further, if they violate a civilian’s civil rights, they are 
subject to arrest and federal prosecution. Why should 
prosecutor’s be any different? In fact, as a society, do we 
really need to maintain this class of individuals who are 
above the law, who in effect by their conduct proclaim, 
“Do as we say, not as we do?”

Jeffrey M. Deskovic is a Criminal Justice Advocate 
and Exoneree. To learn more, visit his website: www.
JeffreyDeskovicSpeaks.org.
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gazed with amazement at the spectacular architectural 
designs of arizona’s state tree, the Palo Verde. The name is 
spanish for green stick, and in autumn, its chlorophyll-filled 
branches punctuate the desert sky.

On The Boulders property, there’s a magical placed 
called Promise Rock, a one-of-a-kind romantic outdoor 
venue where fairytale weddings unfold. I was told it’s also 
a divine place to renew one’s vows. I had to see it! created 
by nature but discovered only recently by the resort, Promise 
rock opened this spring for those entering life’s most impor-
tant union – marriage. The site draws upon the strength and 
rock-solid foundation of the surrounding boulders and the 
only sound I heard was that of a cascading waterfall nearby. 
I was particularly taken with the rock art that The Boulders 
commissioned of a couple holding hands, done in the style of 
an ancient petroglyph. The icing on the wedding cake: a “his 
& her” pair of saguaro cacti that presided over the venue – a 
lovely symbol of partnership.

The Boulders resort is the recipient of countless awards, 
including conde Nast Traveler’s “Gold List, Top resorts of 
the World,” arizona Bride Magazine’s “Best Wedding Night 
hotel,” and Zagat’s “#1 resort in the southwest region.” 

If You Go:
The Boulders resort is located 33 miles from Phoenix 

sky harbor International airport, and transportation can be 
arranged in advance through the resort concierge. For more 
information or reservations, contact The Boulders at (866)397-
6520 or (480)488-9009 or visit www.TheBoulders.com.
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