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 TRUTH AND JUSTICE

In 2009 the u.S. 
Supreme Court 
decided Osborne v. 

Alaska, in a 5 to 4 holding, ‘Prisoners do 
not have a Constitutional Right to post 
conviction DNA testing.’ Each state, it 
said, should decide the question of DNA 
access for itself. In the July 2, 2009 issue 
of The Westchester Guardian, I wrote 
an in-depth review and criticism of that 
decision. 

For those that may have missed that 
issue, a quick review is in order. Osborne 
had been convicted of rape. The victim 
testified that the perpetrator removed a 
condom after the rape, and this condom, 
filled with seminal fluid, was recovered at 
the crime scene. Before the trial, Osborne’s 
attorney refused to seek DNA testing out 
of fear that the results would incriminate 
his client. This, however, was in contra-
diction to Osborne’s explicit requests. 
Osborne was convicted, and during the 
post conviction process, represented by a 
different attorney, sought DNA testing, 
but Alaskan state prosecutors success-
fully blocked the testing, arguing “The 
request for testing is frivolous in light of 
the overwhelming evidence of guilt, that 
it would open the floodgates of litigation, 
and that the public has a legitimate right 
to finality.” 

In the above referenced prior 
Guardian article, I argued how such a 
ruling is inconsistent with correcting 
wrongful convictions. That point is made 
even more conspicuous by the fact that 
prior to fighting Osborne at the Supreme 
Court, the prosecutors publicly conceded, 
despite continuing to fight against him, 
that permitting the testing would defini-
tively determine guilt or innocence. At 
the time of the case, Alaska was one of 
the few states that did not have a statute 
granting DNA testing. 

The negative outcome of the Osborne 
decision has now, for the first time, 
impacted a case in New York. Frank 

McKithen was convicted in 1993 by a 
Queens jury of attempted murder, assault, 
reckless endangerment and intimida-
tion of a victim or witness. According to 
a Nov. 23, 2010 article in the New York 
Law Journal, the facts of the case are, 
“One night in the summer of 1992, she 
was watching television with a friend 
when Mr. McKithen snuck into their 
home and confronted her about her 
decision to testify against him before a 
grand jury regarding an earlier incident. 
She tried to run, she said, but he stabbed 
her in the back with a knife.” McKithen 
sought DNA testing, arguing that the test 
would show that blood on the knife did 
not belong to her and that her story was 
therefore false. 

McKithen, thus far incarcerated for 
18 years, had exhausted every avenue 
of appeal, prior to being granted the 
right to testing by Eastern District 
Judge Gleeson, whose holding read, “I 
conclude that the Due Process Clause 
of the Fourteenth Amendment grants 
a convicted offender access to physical 
evidence for the purpose of DNA testing 
if it can be performed with negligible cost 
to the state and exculpatory results would 
undermine confidence in the outcome of 
trial.”

Queens District Attorney Richard 
Brown’s office, whose office has been 
successfully sued twice in unrelated cases 
involving prosecutorial misconduct, 
appealed Gleeson’s decision to the 2nd 
Circuit. While the appeal was pending, 
the uS Supreme Court decided Osborne. 
The Circuit Court, while praising 
Gleeson’s decision, saying, 

“The District Court produced an 
opinion notable for its careful atten-
tion to precedent and for the quality of 
its reasoning, which proved to be intri-
cate and, in many ways, persuasive,” 
nevertheless went on to say, “While this 
appeal was pending, the Supreme Court 
decided [Osborne], which addressed the 

same question but reached an opposing 
result…Osborne controls the disposition 
of this appeal and compels the conclu-
sion that plaintiff-appellee was not 
entitled to relief under 42 u.S.C. §1983 
because he has no procedural due process 
right to receive evidence for the purpose 
of post-conviction DNA testing. The 
Osborne Court was clear that the lower 
federal courts are to defer to the judg-
ment of state legislatures concerning the 
process due prisoners seeking evidence for 
their state court post-conviction actions. 
Federal courts may upset a State’s post 
conviction relief procedures only if they 
are fundamentally inadequate to vindicate 
the substantive rights provided.’” New 
York’s procedures, the Judge wrote, do no 
“Sink to that level.”

Since it is extremely unlikely that the 
u.S. Supreme Court will agree to grant 
McKithen permission to appeal to them, 
or that even if permission were granted 
that the Court will so soon over rule its 
own precedent, McKithen is out of judi-
cial options. 

From where I stand, the Queens 
District Attorney’s Office is taking an 
unreasonable position. There is nothing 
to be lost by allowing the testing; either 
it will show that McKithen is guilty, in 
which case the question of innocence will 
permanently put to bed, or it will show his 
innocence. 

This case illustrates the urgent need 
for the New York State Legislature to 
deal with the void in state law regarding 
the right for post-conviction testing in 
light of the implications of Osborne. We 
have some legislation on the books, which 
though inadequate under the circum-
stances, already indicates prior interest 
by the legislature. Now that legislation 
needs to be bolstered. Otherwise, there 
undoubtedly will be other defendants 
who will be denied DNA testing, and as a 
society we will lack the finality that comes 
with knowing, to a scientific certainty, 

whether in fact they are guilty of the 
crime for which they are incarcerated. 

Just think: None of the 27 DNA 
proven wrongful convictions, my own 
case amongst them, out of the nation’s 
261, would have taken place had the 
defendants been denied testing. Given 
DNA’s power to make an absolute state-
ment, it would be shameful not to provide 
the enabling legislation guaranteeing 
access to testing. Furthermore, it would 
ignore the cruelty of past injustices in 
which defendants remained incarcerated 
longer than necessary as a result of being 
denied testing. 

Jeffrey M. Deskovic is a Criminal Justice 
Advocate and Exoneree. To learn more, visit 
his website: www.JeffreyDeskovicSpeaks.org.
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LEGAL NOTICES
NOTICE OF SALE

SUPREME COURT COUNTY OF WESTCHESTER, 
US BANK NATIONAL ASSOCIATION, AS TRUST-
EE OF CITIGROUP MORTGAGE LOAN TRUST, 
ASSET BACKED PASS THROUGH CERTIFICATES, 
SERIES 2006-FX1 UNDER THE POOLING AND 
SERVICING AGREEMENT DATED OCTOBER 1, 
2006, WITHOUT RECOURSE, Plaintiff, vs. JOHN C. 
ALLEVA, ET AL., Defendant(s).

Pursuant to a Judgment of Foreclosure and Sale 
duly filed on April 22, 2010, I, the undersigned 
Referee will sell at public auction at the West-
chester County Courthouse, Lobby, 111 Dr. Martin 
Luther King Jr. Boulevard, White Plains, NY on 
January 11, 2011 at 9:00 a.m., premises known 
as 104 Washington Avenue, White Plains, NY.  
All that certain plot, piece or parcel of land, with 
the buildings and improvements thereon erected, 
situate, lying and being in the Town of North 
Castle, County of Westchester and State of New 
York, Section 6, Block 7 and Lot 49 f/k/a 49, 50. Ap-
proximate amount of judgment is $530,843.83 plus 
interest and costs. Premises will be sold subject 
to provisions of filed Judgment Index # 1091/08. 

W. Whitfield Wells, Esq., Referee

Knuckles, Komosinski & Elliott, LLP, 565 Taxter 
Road, Ste. 590, Elmsford, NY 10523, Attorneys for 
Plaintiff
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