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some innocence commissions study 
cases in which defendants were exoner-
ated to root out the variables that caused 
a miscarriage of justice. Others study 
wrongful conviction scholarly literature.

In contrast, an actual Innocence 
commission has the power to deter-
mine when a defendant is innocent 
but wrongfully convicted, and right the 
wrong. 

The average time an actually inno-
cent man later exonerated by dNa 
evidence spends in prison is thirteen 
years. Typically, these men exhausted 
their appeals years ago. an actual 
Innocence commission can provide 
a forum to investigate and correct 
wrongful convictions outside the appeals 
and pardons process. appeals are often 
denied based on procedural technicali-
ties, and pardons are often denied in a 
highly charged political climate.

North carolina enacted the nation’s 
first and only actual Innocence 
commission. It is now being studied by 
officials in other states, defender organi-
zations and wrongful conviction activists.

The commission has eight members: 
a superior court judge; prosecutor; 
victim’s advocate; defense attorney; 
a lay member of the public; a sheriff 
currently in office; and two members of 
any vocation selected at the sole discre-
tion of North carolina’s chief Justice. 

Members serve three-year terms.
The commission employs a staff 

comprised of an executive director, 
investigator, case coordinator, and three 
attorneys. commission proceedings are 
confidential and exempt from freedom 
of information laws, unless the commis-
sion determines it has sufficient evidence 
of actual innocence to merit a hearing. 
after that, its records become public

Typically, defendants who claim 
they were wrongfully convicted initiate 
review by the commission, although 
anyone may refer a case. cases involving 
dead defendants are not considered.

The commission can screen and 
reject a case at its discretion. defendants 
must sign an agreement waiving proce-
dural safeguards and privileges, and 
agree to fully cooperate with the 
commission and its staff. If a defendant 
breaches his agreement, the commission 
can close its investigation at any time. 

The staff review cases and report 
their work to the commissioners. They 
report their investigations neutrally 
without taking a position on the defen-
dant’s guilt or innocence. evidence 
previously presented in court is not 
considered. commission members 
function as jurors, and decide whether 
sufficient evidence of actual innocence 
exists. If it does, the commission then 
refers the case for judicial review.

commissioners need not be unani-
mous to refer a case to the court; a simple 
majority of five out of eight is sufficient 
for cases that went to verdict. however, 
in cases where the defendant pled guilty, 
all eight commissioners must vote for 
judicial review.

referred cases are heard by a three-
judge panel appointed by the chief 
Justice of the North carolina supreme 
court. The panel must conduct an 
evidentiary hearing, and panel judges 
must not have any prior connection to 
the case under review. Both prosecutor 
and defense attorney are present and 
participate in the hearing. The under-
lying criminal is not tried. Instead, the 
defendant’s claim of actual innocence is 
tried.

Victims are notified and may present 
their positions to the commission. They 
may also attend hearings unless the 
panel determines their presence would 
be disruptive. 

The commission has subpoena 
power to compel the presence of 
witnesses. It also prescribes its own rules 
of procedure. criminal disclosure stat-
utes apply to panel hearings. 

To overturn a conviction, all three 
judges must rule the defendant was 
proven innocent by clear and convincing 
evidence, a standard higher than the 
preponderance standard used in civil 

cases, but lower than the reasonable 
doubt standard in criminal cases. The 
panel’s decision may not be appealed.

Priority is given to cases for defen-
dants not locked up for other crimes. If 
exonerated, these defendants are imme-
diately released. 

Greg Williams was wrongfully 
convicted of murder and served seven-
teen years in a North carolina prison. 
In February 2010, he became the 
first person exonerated by the new 
commission.

actual Innocence commissions are 
urgently needed. appeals and other 
post-conviction remedies are insuf-
ficient to correct wrongful convictions 
in all cases. Trial and appellate judges 
who entertain post-conviction motions 
frequently issue rubber stamp dismissals 
and regard themselves as an extension 
of law enforcement tasked to protect 
convictions at all costs.

Gubernatorial pardons are given 
infrequently. The merits of an individual 
case are often overshadowed by politics 
and public sentiment, especially in high 
profile cases.

Other states should adopt actual 
Innocence commissions, but not neces-
sarily follow the North carolina model 
which has several flaws. having a pros-
ecutor, judge, victim’s advocate, and
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sheriff on a eight-person commission 
weights it too heavily in favor of law 
enforcement, especially given the likeli-
hood that lay members will follow the 
lead of authority figures. a commission 
so weighted makes it unlikely an actu-
ally innocent defendant can muster five 
out of eight panel votes in all but the 
most egregious cases.

requiring all eight votes in cases 
where the defendant pled guilty makes 
no sense. actual innocence should rise 
or fall on the evidence, regardless of plea 
or verdict. For defendants exonerated 
by dNa evidence, it makes no sense 
a 5-3 vote will get that defendant who 
went to trial and lost a hearing before 
the judicial panel, but not the defendant 
who pled guilty. There are many reasons 
why an innocent man might plead 
guilty. These include mental frailty; 
poor defense counsel; fear of a longer 
sentence after trial; coercion and threats 
to family members; etc.

Limiting evidence of actual inno-
cence to things never presented to a 
court also makes no sense. a commis-
sion is much more likely to review that 
evidence searchingly than a busy trial 
judge. To determine probable inno-
cence, all evidence should be considered. 
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anything less is unfair and impractical.
The commission should have the 

power to grant final relief. It is costly 
and inefficient to refer the matter back 
to a three-judge court. Judges draw their 
salaries from the state, just like prosecu-
tors, and too often see themselves as an 
extension of law enforcement which 
generated the wrongful conviction at 
issue. additionally, if judges were truly 
inclined to catch and correct wrongful 
convictions, there would be no need for 
an innocence commission in the first 
place.

so far, the North carolina commis-
sion has received 756 cases, and referred 
only three for judicial review. This is 
a damning statistic, considering the 
evidence reviewed is of the defendant’s 
actual innocence. It is hard to believe so 
few cases merit correction.

New york and other states should 
enact laws creating actual Innocence 
commissions. I believe these commis-
sions would catch and remedy wrongful 
convictions that otherwise go uncor-
rected, leaving the innocent languishing 
in prison for crimes they did not commit.

Jeff Deskovic spent sixteen years in prison 
for a murder and rape he did not commit.  
He writes about wrongful convictions and 
criminal justice issues.
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The Guardian spoke with a local 
attorney and former prosecutor who 
appears regularly in rye city court. he 
asked not to be identified, but did say, “I 
know Mike Olsen. he is one of the good 
guys. I can’t understand why he would 
make the arrest without investigating.”

he also said, “It makes no sense rye 
police would charge Orr with trespass, 
but not criminal impersonation. They 
can’t have it both ways. either Orr was 
an imposter, as The Rye Rccord said, and 
guilty of criminal impersonation and 
trespass, or he was a legitimate, federal 

Census Worker Locked Up, Prosecuted and Libeled for Doing His Job
census worker, in which case they knew 
from the outset there was no trespass.”

The attorney said Priolo’s retire-
ment from the d.a.’s office was “no loss 
to the taxpayers,” and was scathing that 
Priolo did not dismiss the case imme-
diately, but instead, held charges over 
Orr’s head for a another week, forcing 
Orr to return to court two more times, 
only to throw in the towel as soon as the 
dOJ showed up.

The Guardian sought comment from 
the d.a. Janet diFiore about why Orr 
was prosecuted and his case held open 
for another week. calls to her official 

spokesman, Lucien chalfin, were not 
returned.

The Guardian reached Priolo. he 
was asked why he would aggressively 
pursue trespass charges against Orr 
when police at the scene knew Orr was 
an official census Bureau employee and 
seized his federal Id.

“I can’t talk about it” Priolo said. he 
was pressed, “at least explain this: why 
was Orr forced to endure three separate 
court appearances?” In response, Priolo 
precipitously hung up the telephone. 

The Guardian left repeated messages 
for Nicole and adam Gibbs at their 
home to get their side of the story.  
None of the calls were returned.

complainants who lie to police 
can be sued for false arrest, as can 
policemen who arrest the innocent 
without conducting any investigation. 
Prosecutors and their employers can 
be sued for malicious prosecution by 
pursuing cases without any legitimate 

grounds for doing so. Newspapers 
which publish false reports that 
someone is a criminal are guilty of libel.

Orr told the Guardian police and 
prosecutors shattered his faith in the 
criminal justice system, and irresponsible 
local media destroyed his reputation.

“Local media has done great harm 
to my family and to the reputation of 
all enumerators in the way they handled 
news reports of my arrest and the false 
charges placed against me,” he said. “It 
is unfortunate that the actions of one 
homeowner and the one-sided media 
campaign that we have had to endure 
have caused so much harm to our efforts 
and the census process.” 

Orr is now interviewing area attor-
neys to sue the Gibbs couple, Olsen 
and the rye police, Priolo and the 
Westchester d.a., and local media 
which libeled him. The Guardian will 
follow this story.
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