
PAGE 20 THE WESTCHESTER GUARDIAN THURSDAY,  DECEMBER 3, 2009

Introduction

On October 8, 2009, I pub-
lished an article in   e Guardian 
entitled “A Wrongfully Convicted 
Prisoner Currently Incarcerated 
In Sing Sing Prison”. ! e article 
was about the plight of Fernando 
Bermudez, who had been wrong-
fully convicted for Murder, and 
had been incarcerated in Sing 
Sing Prison. As of that writing, 
ten of his appeals had been re-
jected, and he had an 11th deci-
sion pending. 

I am overjoyed to report that 
Bermudez had his conviction 
overturned on November 12, 
2009, and the judge explicitly, on 
the record, acknowledged that he 
was “innocent”!

Commentary

In the last issue of   e Guard-
ian, I discussed a pending United 
States Supreme Court Case in 
which the central issue was pros-
ecutorial immunity. Two men 
who spent 25 years in prison, 
wrongfully, were suing the pros-
ecutors personally because they, 
working along with the police, 
purposefully framed the men. I 
also reiterated the need for the 
criminalization of clear-cut pros-
ecutorial misconduct. ! is case is 
another example of the need for 
both the criminalization of ob-
vious prosecutorial misconduct 
and for the need to hold prosecu-
tors accountable # nancially.

! e prosecution knew that 
their star witness committed per-
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jury throughout his testimony, yet 
they did not correct it. Further-
more, they, along with the police, 
coerced the other four witnesses 
to also falsely 
implicate Fer-
nando Bermu-
dez. As a result 
of that, Bermu-
dez spent 18 
years in prison. 
If that was not 
a crime, what 
is?

Sp e a k i n g 
further to the 
issue of the 
need to pun-
ish those pros-
ecutors is the 
fact that a$ er securing the con-
viction, they then successfully 
fought against 10 of his appeals. 
In at least one of those appeals, 
they asked the court to uphold 
the conviction even though they 
were acknowledging that their 
star witness had committed per-
jury throughout his testimony. I 
# nd that to be outrageous as well. 

! is case also illustrates the 
complicity of judges in perpetu-
ating wrongful convictions. Ber-
mudez’ conviction had previ-
ously been upheld despite the 
acknowledged perjury, despite 
the star witness’ description not 
matching Bermudez, despite the 
identi# cation tainting of the oth-
er witnesses by allowing them to 
confer with each other, and de-

spite the recantations. What were 
those judges thinking about?

! ere are many other lessons 
to be learned from this case. 

First, cases 
that have per-
jured testi-
mony in them 
from a witness 
i m p l i c a t i n g 
a defendant 
should auto-
matically be 
reversed, so 
that the defen-
dant can then 
have a fair trial 
at which the 
perjured testi-
mony cannot 

be erroneously considered by the 
jury as evidence of guilt. Rather, 
if there is evidence that the per-
jured testimony was known or 
encouraged by police or prosecu-
tors, that evidence should be al-
lowed to be presented by the de-
fendant as proof that he or she is 
being framed. 

Second, this case shows us 
that inaccuracies in the descrip-
tion given by the witness or victim 
as compared to the defendant, are 
clear signs that the identi# cation 
is not reliable. Misidenti# cation 
is the leading cause of wrongful 
convictions, having contributed 
to it in 75% of the now 242 DNA-
proven wrongful convictions. 
Judges reviewing post-conviction 
challenges to a conviction should 

reverse in such instances.
! ird, this case further shows 

the importance of the safeguard 
in not allowing witnesses to con-
fer with each other during the 
identi# cation phase. Violations 
of this should lead to reversals.

Fourth, this case shows the 
importance of ending the practice 
of giving witnesses a reward of 
any kind in exchange for coming 
forward. Lopez was not charged 
as an accessory to murder, as the 
# nger man, in exchange for iden-
tifying Bermudez.

Fi$ h, this case also shows that 
the prevailing wisdom and trend 
among judges, and also prosecu-
tors, to discount witness recanta-
tions based upon suspicion that 
the change in testimony is caused 
by a bribe, or fear, or some other 
motivation, should be re-evalu-
ated. Instead, each case involving 
recantations should be consid-
ered objectively, just as any other 
post-conviction evidence should 
be. Further, as I have said, unless 
there is some reason as to why it 
should not be believed, reversals 
should be granted. ! at is the 
only way to ensure that a wrong-
ful conviction has not taken 
place. 

Sixth, there are too many 
prosecutors who do not like to 
admit when a wrongful convic-
tion has taken place. It de# es 
common sense that the prosecu-
tors still don’t want to admit that 
Bermudez was innocent. 
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Seventh, this case illustrates 
the need for greater post-con-
viction reviews, not fewer. �e 
current trend is to try to limit ap-
peals, out of a desire to weed out 
frivolous ones. Methods that are 
used include courts denying de-
fendants the ability to appeal to 
them, in such instances in which 
the court has the discretion of 
whether to hear an appeal or not. 
Frequently the New York State 
Court Of Appeals does this, as 
does the Circuit Court and the 
United States Supreme Court. Yet 
this case, with Bermudez going 
through 10 appeals before �nal-
ly winning in his 11th challenge, 
shows that more appeals, more 
review, is needed, not less. Pros-
ecutors who frequently, as a mat-
ter of routine, argue that courts 
should not hear a case, should 
stop and think about this case be-
fore making that argument. �at 
is, of course, if they are concerned 
with justice.

State and federal legislators 
should take note of this case be-
fore passing legislation to limit 
appeals. Instead, they need to pass 
legislation that would grant more 
appeals so that other errors could 
be caught. Some ways to do that 
might involve having both state 
and federal appeals courts auto-
matically review cases. Another 
important way would be to estab-
lish a mechanism outside of the 
court process and independent of 
a gubernatorial pardon, in which 
defendants with a colorable claim 
of innocence could present that 
claim and be granted relief.

Eighth, this case illustrates 
the need for non-DNA innocence 
projects, and for other large law 
�rms who possess the �nancial 
means, to take on cases on a pro-
bono basis.

Ninth, it shows how wrong-
fully convicted defendants, and 
their attorneys and advocates, 
should never give up. �e way 
that this case unfolded, it was the 
collective work of the various at-
torneys along the way that led to 
the outcome.

Tenth, it shows the need for 
wealthy people to make �nancial 
contributions to organizations 
that are dedicated to helping to 
clear wrongfully convicted peo-
ple, so that they can continue to 
do their good work. Without the 
money to hire attorneys, investi-
gators, other sta�, along with the 
expenses incurred as a result of 
investigating wrongful convic-
tions and the litigation attendant 
thereto, the organizations can’t 
do their work and could wind up 
closing.

�ere are some heroes in this 
case, and I think that they should 
receive recognition. I salute Jus-
tice Cataldo for his ruling in 
this case. His conduct illustrates 
the role that judges should play 
through their rulings in stopping 
wrongful convictions. He saw 
something wrong, reviewed the 
case further, and then corrected 
it. To me, that is judging at its �n-
est. 

Words can’t do justice to Bar-
ry Pollack, who has now helped 
to free two wrongfully-convict-
ed people pro bono, with Marty 
Tankle� being the other. �e ef-
forts of the now-defunct Second 

Look Program in helping to clear 
various wrongfully-convicted 
prisoners, including their e�orts 
at an earlier stage of the litigation 
in the Bermudez case, should be 
hailed. What inspiring work and 
careers that William Hellerstein 
and Daniel Medved, the two head 
people of that former organiza-

tion, have had.
Noted wrongful conviction 

expert Scott Christianson, who 
is the author of the book “Inno-
cent!”, which actually had Bermu-
dez’s face on the cover, continues 
to prove to have been right on the 
money when he identi�ed vari-
ous wrongful conviction cases. 
Since its publication some years 
ago, about half of the individuals 
have gone on to be cleared. Chris-
tianson’s work in calling attention 
to this case was important. It also 
illustrates the positive role that 
journalists can play in battling 
against wrongful convictions.

On that note, I want to give 
credit to various media publica-
tions that have, over the years, oc-
casionally run stories questioning 
Bermudez’ conviction. It is easy 
for the press to cover a case a!er 
an exoneration has been estab-
lished; it is quite another thing to 
do it before. Yet, a!er a defendant 
has been cleared, they don’t need 
the coverage. Sure, it has value in 
that it serves to spread awareness 
about wrongful convictions, but 
the point at which media cover-
age is most urgently needed is 
when the wrongful conviction is 
in progress.

I would like to encourage the 
media to be brave, and step out 
there by publishing stories about 
possible wrongful conviction cas-
es as they are occurring, as well 
as to take the additional step of 
calling the defendant “innocent” 
if it becomes apparent that he is.

As I see it, while I 
understand the need 
to be sure before re-
ferring to someone 
as “innocent” when 
a conviction instead 
merely seems ex-
tremely questionable, 

I think that it is hypocritical to 
refrain from referring to a defen-
dant as innocent when the writer 
privately becomes convinced of 
that innocence. 

Lastly, I want to give kudos 
to the friends, family, and ad-
vocates of Fernando Bermudez, 
who stood by his side for these 
18 years; who continued to visit 
him, helped keep him going, 
published a website for him, and 
generally helped to bring public 
attention to his case. As I see it, 
it is a life-altering experience, be-
yond what words can express, to 
help a man or woman to regain 
their freedom, whether directly 
or indirectly, when it has unjusti-
�ably been taken away through a 
wrongful conviction.

I hope that this story can in-
spire and set in motion future 
people who will work to help free 
other wrongfully convicted peo-
ple. One need not be an attorney 
or in the legal �eld in order to 
do so. Nor is it necessary to even 
have known the person prior to 
becoming aware of their plight. 
In fact, most of the time, the peo-
ple who become the advocates to 
wrongfully convicted individuals, 
those who ultimately help them 
get the legal assistance they need, 
stay on top of things, and per-
form the necessary errands that 
the inmate cannot do for himself, 
are people that are not connected 
with the legal system, nor previ-
ously acquainted with them. 


