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Introduction

On October 8, 2009, I pub-
lished an article in   e Guardian 
entitled “A Wrongfully Convicted 
Prisoner Currently Incarcerated 
In Sing Sing Prison”. ! e article 
was about the plight of Fernando 
Bermudez, who had been wrong-
fully convicted for Murder, and 
had been incarcerated in Sing Sing 
Prison. As of that writing, ten of 
his appeals had been rejected, and 
he had an 11th decision pending. 

I am overjoyed to report that 
Bermudez had his conviction 
overturned on November 12, 2009, 
and the judge explicitly, on the re-
cord, acknowledged that he was 

“innocent”!

  e Facts

Here are the facts of the case, 
as I reported in that Oct. 18th ar-
ticle:

“Fernando Bermudez was con-
victed of shooting a 16-year-old 
youth, Raymond Blount, in 1992,  
in Greenwich Village in Manhat-
tan. � e following facts of the case 
are taken from � e New York 

Times, and are not in dispute. ‘On 
a dance ! oor at the Marc Ballroom 
in Union Square West, Mr. Blount 
punched another teenager, Efrain 
Lopez, apparently a" er he caught 
the youth looking at him the wrong 
way. Angry and embarrassed, Mr. 
Lopez later testi# ed, he approached 
a man in the club whom he knew 
from his neighborhood and told 
him what had happened. Later, at 
3 a.m. outside the club, Mr. Lopez 
and his friends again encountered 
Mr. Blount and his friends. People 
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broke bottles, ready to # ght. � e 
man from the neighborhood asked 
Mr. Lopez to point out the puncher. 
Mr. Lopez pointed at Mr. Blount. 
With that, 
the man 
jogged up 
and # red 
one .25-
caliber bul-
let into Mr. 
B l o u n t ’ s 
ab d o m e n , 
s e v e r i n g 
an artery. 
He died at 
a hospital 
later that 
morning.’

L o p e z 
identif ied 
Bermudez, 
saying that 
he knew 
him from 
the neighborhood, and four other 
witnesses identi# ed him. Following 
a trial, Bermudez was convicted. 

Evidence Of Innocence

� ere is a mountain of powerful 
evidence of Bermudez’ innocence. 
Efrain Lopez, who is the only witness 
who said that he knew Bermudez 
before the crime, has admitted, and 
prosecutors acknowledge, that he 
committed perjury throughout his 
testimony. He had been questioned 
for 27 hours, eventually admitting 
that he knew the gunman. What’s 
more is that he was afraid that the 
police would charge him with the 
crime, since they threatened him 
with that since he had pointed out 

the victim to the gunman.
He gave a description of a local 

drug dealer whose street name was 
‘Wool Lou’, known as such because 

in street 
lingo crack 
cocaine is 
known as 

‘wools’, de-
spite know-
ing  that 
Bermudez 
was not 

‘Wool Lou’.  
He said 
that the 
police were 
in posses-
sion of a 
mug shot 
of Bermu-
dez from a 
marijuana 
possession 
charge and 

a separate charge that he had tried 
to sell 165 grams of cocaine to an 
undercover agent. � e police en-
couraged him to pick Bermudez. 
He clung to the false identi# cation 
at the trial, but has admitted since 
then that he knew that Bermudez 
was not ‘Wool Lou’.

� e descriptions that he gave of 
‘Wool Lou’ do not match Bermudez 
in a number of ways.  He said that 

‘Lou’ was 5’ 11” and 165 pounds; 
Bermudez is 6’1 and weighed 205 
pounds. He said that he knew Lou 
from high school and knew him to 
be a light skinned Puerto Rican; 
Bermudez is Dominican and dark-
er. � e school he said that Lou went 

to was P.S. 84; Bermudez had never 
attended that school. Bermudez 
had never been called ‘Wool Lou’.  

� e real “Wool Lou” has been 
identi# ed as Luis Munoz. His street 
name, ‘Wool Lou’, was known to 
the police because of his arrest re-
cord. � ere is a facial resemblance 
between Munoz and Bermudez.

� ere are problems with the 
identi# cations made by four other 
people. Firstly, in violation of estab-
lished protocols designed to prevent 
witnesses from in! uencing each 
other, the police allowed the wit-
nesses to converse with each other. 
Speaking to the damage that such a 
violation in procedure could cause 
to the reliability of the identi# cation, 
Federal Magistrate Fox said, despite 
upholding the conviction, according 
to � e New York Times, ‘� e po-
lice never should have allowed wit-
nesses to discuss the mug shot as a 
group, a blunder he called ‘imper-
missibly suggestive and conducive 
to irreparable misidenti# cation.’

Secondly, all of the witnesses 
have since recanted their testimo-
ny, saying that they had been ma-
nipulated by police and prosecutors, 
doing so even while risking being 
charged with perjury.

But that wasn’t the extent of 
the prosecutorial misconduct. Ac-
cording to � e New York Times, 

‘In 2002, Federal Magistrate Kevin 
Nathaniel Fox concluded that the 
prosecutor’s summation had in-
cluded improper remarks.’ 

Bermudez also had alibis. Ac-
cording to � e New York Times, 

‘Bermudez told the detective and a 
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prosecutor, that he and three of his 
buddies had spent the night of the 
shooting driving around Manhat-
tan looking for girls. At 2 a.m. they 
ate at a restaurant a few blocks 
from the shooting, he acknowledged. 
But he said they had le� the area by 
2:30, a half-hour before the shoot-
ing, and were back in Inwood by 3 
a.m’. 

Bermudez also did not have 
an adequate defense. �e prosecu-
tor did not turn over his �le un-
til the last business day before the 
trial. �e New York Times stated 
that ‘with only a weekend to study 
thousands of pages of witness state-
ments, autopsy reports and grainy 
videotape of Mr. Lopez’s statement, 
Mr. Kenyon did little to challenge the 
credibility of the �ve witnesses. Four 
of the �ve, it turned out, had arrest 
or conviction records. One, Michael 
�ompson, had a gun possession 
charge that was dropped by the dis-
trict attorney just before trial. �at 
fact was never presented to the jury.”

 So why is he still in jail? For 
one thing, courts are skeptical of 
witness recantations, fearing that 
witnesses may be coerced or bribed, 
or for some other reason are now 
lying. Another is that judges who 
are reviewing challenges to a con-
viction o�en rubber stamp deny 
decisions, as opposed to carefully 
looking at each case and tackling, 
head-on, the issues that the defen-
dant raises and determining if the 
challenges have merit or not when 
weighed objectively. 

Here are a few of the deci-
sions that Bermudez has received: 
Bermudez’ trial judge who turned 
down one of his attempts to over-
turn the conviction without a hear-
ing, stating that he was troubled by 
the number of recantations, saying, 
according to �e New York Times, 

‘It strains credulity to believe that 
�ve unshaken trial witnesses would 
suddenly claim that they had testi-

�ed falsely under oath,’ he wrote in 
a 1995 decision. Had Mr. Bermudez 
presented fewer than �ve, he said, it 
would have been more believable.’

Federal Magistrate Fox dis-
counted the recantations as unbe-
lievable. He rejected the account of 
one witness because, he said, her 
testimony re!ected a more precise 
recollection of events than she had 
exhibited at trial. On Judge Fox’s 
recommendation, a judge in Fed-
eral District Court, Loretta A. Pres-
ka, turned down Bermudez’ appeal, 
despite saying that there were im-
proper prosecutorial comments and 
the police allowing the witnesses to 
impermissibly talk to discuss the 
mug shot.

All told, Bermudez has unsuc-
cessfully appealed his case 10 times. 

In his 11th try, he may have his 
best chance of freedom. In the �rst 
week of August of this year, accord-
ing to �e New York Times, State 
Supreme Court Justice Cataldo said 
in a 13-page decision that the 2004 
magistrate’s �nding that witnesses 
had conferred before collectively 
picking Mr. Bermudez’ mug shot 

‘cannot be ignored,’ and that if he 
comes to the same conclusion as the 
magistrate, Justice Cataldo wrote, 
state law would require a reversal 
of the conviction and a new trial.

He further said that ‘�e Peo-
ple’s only trial witness who testi-
�ed to having known the shooter 
prior to the night of the crime, is 
now conceded by the People to have 
committed perjury throughout his 
trial testimony’”

�e Decision �at 

Cleared Bermudez
According to �e New York 

Times, “In his 79-page decision, 
Justice Cataldo wrote that Mr. 
Bermudez’ rights were violated 
because the police had allowed 
prosecution witnesses to view Mr. 
Bermudez’ mug shot as a group 
and to discuss his resemblance 

to the killer. Justice Cataldo also 
found that the prosecution should 
have known before sentencing that 
one of its cooperating witnesses, 
Efraim Lopez, a teenager whom 
Mr. Blount had punched at the 
club, had given false testimony.

“I !nd no credible evidence 
connects Fernando Bermudez to 
the homicide of Mr. Blount,” Jus-
tice Cataldo wrote. “All of the 
People’s trial evidence has been 
discredited: the false testimony 
of Efraim Lopez and the recanted 
identi!cations of strangers. I !nd, 
by clear and convincing evidence, 
that Fernando Bermudez has 
demonstrated he is innocent of 
this crime.”

"e judge’s decision did not 
merely overturn Bermudez’s con-
viction, but it also barred prosecu-
tors from retrying him, unless they 
are able to get the Appellate Divi-
sion to overturn the decision. As 
of this writing, the prosecutors had 
not made a decision about whether 
they would appeal the decision. 

According to �e Brooklyn 

Eagle, “Prof. William Hellerstein, 
who created the Second Look Pro-
gram which earlier worked on pri-
or appeals for Bermudez, called it 

“a happy, but belated, result.” "is 
brings tears to my eyes!” said Prof. 
Daniel Medwed, who helped found 
the clinic with Hellerstein in 2001. 

“"is is long overdue. Hallelujah!”
Also according to "e Brook-

lyn Eagle “along with Medwed and 
Smith, Hellerstein spent !ve years 
working on a writ of habeas corpus 
motion in federal court to free Ber-
mudez a$er a 440.10 
Motion in state court 
had failed. But the fed-
eral motion was de-
nied, as well, and the 
Second Circuit Court 
of Appeals upheld that 
decision. However, 
just a few years a$er 

the habeas corpus motion failed, a 
new team of lawyers building on 
the Second Look Clinic’s work !nally 
succeeded last week. New evidence 
exposed in the federal court pro-
ceedings allowed attorneys Leslie 
Risinger, her husband Martin, and 
Barry Pollack to !le a new 440.10 
Motion to vacate Bermudez’ con-
viction. “It was their success that 
gave me the hook I needed to do 
this in state court,” Risinger said 
of the Second Look Clinic’s work on 
the case.”

According to the New York 

Post, Chief Assistant DA Mark 
Dwyer said “We strongly disagree 
with the judge’s decision. We don’t 
think the defense has shown that 
there was anything wrong with the 
verdict.” 

Bermudez was not immedi-
ately released, although the case 
against him was dismissed, be-
cause, according to �e New York 

Times, “as his lawyers must still 
sort out with federal authorities 
the status of a sentence on a drug 
distribution charge that he plead-
ed guilty to a$er he was arrested 
in the murder case. "e time he 
served in state prison does not 
count toward his federal sentence 
of 27 months, but Barry J. Pollack, 
one of Mr. Bermudez’s lawyers, 
said he would appeal for his client’s 
release.” At Mr. Pollack’s request, 
Judge Cataldo gave a recommen-
dation that the federal authorities 
simply allow Mr. Bermudez to be 
released, in light of the 18 years he 
served wrongfully in the New York 
State Prison System. 


