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Supreme Court Must Determine
Citizens Have Right Not To Be Framed

	 e case Pottawattamie County 
v. McGhee, which was argued in 
front of the United States Supreme 
Court on Nov. 4, 2009,  will pro-
foundly impact all Americans and 
go to the matter of the likelihood of 
being a victim of wrongful convic-
tion. Stephen Sanders, who is a law-
yer for two Iowa prosecutors, Jo-
seph Hrvol and David Richter, who 
have been sued for framing two 
men who served 25 years wrongful-
ly, has argued that the Court should 
dismiss the lawsuit because, “	 ere 
is no free standing right not to be 
framed.”  

� e Facts
Terry Harrington and Curtis 

McGhee served 25 years in prison 
for Murder before new evidence 
showed that they were innocent. 
According to National Public Radio, 
“Back in 1977, Harrington, captain of 
his Omaha high school football team, 
was applying to college and being 
recruited for a possible scholarship 
at Yale. � en he and McGhee [both 
African-Americans] were arrested for 

the murder of a retired [White] police 
o�  cer in neighboring Council Blu� s, 
Iowa, just across the state line.”

� e Washington Post stated, “Ac-
cording to court documents, the pros-
ecutors took a leading role in 1977 in 
investigating the murder. � e prosecu-
tors allegedly coaxed a witness to o� er 
a version of events that implicated the 
two men. � e witness gave several dif-
ferent statements over time and had 
trouble keeping his facts straight.”

According to NPR, “� e prin-
cipal witness was 16-year-old Kevin 
Hughes, who had a criminal record, 
and a� er being arrested in a stolen 
car, � rst � ngered two other men, one 
of whom turned out to have been in 
jail on the night of the crime. A� er 
his � rst stories didn’t pan out, Hughes 
implicated Harrington and McGhee, 
but his eyewitness account was rid-
dled with errors. 

He initially got the site of the 
shooting wrong and the weapon. He 
said the murder was committed with 
a handgun, then said a 20-gauge shot-
gun and � nally a 12-gauge shotgun.”

� e Washington Post stated, 
“Prosecutors also allegedly coerced 
other witnesses to lie and withheld 
evidence that pointed to a di� erent 
culprit.”

According to NPR, “� e police 
had identi� ed  a white man named 
Charles Gates, who had been seen 
with a shotgun near the scene of the 
crime. Gates, the brother-in-law of a 
Council Blu� s Fire Department cap-
tain, was interviewed.”

All of this exculpatory evidence, 
which had been withheld from the 
defense, came to light as a result of a 
public records request of police � les. 
All of the witnesses recanted their 
stories.

According to � e Washington 
Post, “Mr. Harrington’s conviction 
was overturned by the Iowa Supreme 
Court, which concluded that the star 
witness was a ‘liar and perjurer,’ and 
Mr. Harrington was freed. Mr. Mc-
Ghee petitioned for a new trial but ul-
timately entered a conditional guilty 

plea that allowed him to go free with 
time served.” 

Commenting on the motivation 
of the prosecutors and the police for 
turning their attention away from 
Gates and, instead, focusing on Mc-
Ghee and Harrington, while also 
explaining the context, the attorney 
for McGhee, Paul Clement, who is 
a former Bush Administration So-
licitor General argued, according to 
NPR, “In 1977, Council Blu� s was 
an almost all-White community, and 
politics and race played a part in the 
prosecutor’s decisions. � e county 
prosecutor, David Richter, had been 
appointed to his post and was facing 
his � rst election. He has an unsolved 
murder, something that is hardly 
standard fare in Council Blu� s, Iowa, 
he says. He had the perfect suspects, 
if he could tag the murder to a couple 
of young African-American teenagers 
from across the state line. So the bot-
tom line is essentially that police and 
prosecutors together at some point in 
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this case stopped looking for the real 
killer, the real suspect and decided it 
would be far easier to get an eyewit-
ness account that said to a moral cer-
tainty that the two African-American 
youths from across the state line have 
committed this crime.”

Under Iowa law, the men have 
no way to be compensated for their 
25 years in prison. Therefore, they 
have filed a federal civil rights lawsuit 
against the prosecutors and the police.

Background Information 
About The Law

Under the law, prosecutors are 
entitled to absolute immunity for ac-
tions that they take in the courtroom 
in the furtherance of prosecuting a 
case. Such actions, in legal jargon, 
are referred to as acting as an advo-
cate. The reasoning behind that law 
is that prosecutors are supposed to 
be able to do their job without wor-
rying about being sued, and so that 
that their time can be spent prose-
cuting cases, rather than defending 
lawsuits. In contrast, actions that 
prosecutors take as a part of the in-
vestigatory phase, they do not have 
absolute immunity for. 

Arguments
In support of their position, 

Harrington and McGhee have ar-
gued that the prosecutors’ actions 
were investigative, and thus they 
do not have immunity. NPR notes 
their argument that “the immunity 
that the prosecutors have at trial does 
not wash back and launder a frame 
at the investigative stage. Before any-
one was being charged, prosecutors 
gathered evidence alongside police, 
interviewed witnesses and knew the 
testimony they were assembling was 
false.  The prosecutors were already 
up to their necks in this conspiracy ... 
to frame someone for the crime they 

didn’t commit. That violates the Con-
stitution any way you look at it.” 

The prosecution answers by 
stating that Harrington and Mc-
Ghee are guilty. I again draw from 
NPR “Whatever Constitutional 
wrongs were suffered by Harrington 
and McGhee, he says, they were the 
result of their conviction at trial, not 
the investigation that preceded the 
trial. Without the trial, he contends, 
Harrington and McGhee ‘are simply 
unable to point to any deprivation 
of liberty that they suffered from the 
fabrication itself.’

In support of that they suffered 
from no deprivation of liberty, he 
argues that there is ‘no freestanding 
Constitutional right not to be framed.’ 
‘Even when prosecutors file charges 
they know are false and malicious, 
that’s an absolutely immunized ac-
tivity’, he claims.” 

He also advances a number of 
other arguments, that are interrelat-
ed yet somewhat distinct: Here are 
some of them:

• Prosecutors need to be able to 
go about their job without having to 
worry about being sued;

• As a society, we want prosecu-
tors to spend their time prosecuting 
cases, not defending lawsuits;

• The Bar Association will suffice 
as a disciplinary tool for prosecutors 
who engage in misconduct.

There have been a variety of am-
icus (friend of the court) briefs filed 
on both sides. Such briefs are filed 
by individuals and organizations 
who believe they will be affected by 
a ruling. The following organiza-
tions have filed amicus briefs in sup-
port of the prosecutors: 

The National Association Of As-
sistant United States Attorneys And 
National District Attorneys Asso-
ciation; Cook County; The National 

Association Of Coun-
ties, National Confer-
ence Of State Legisla-
tures, National League 
of Cities, International 
City/County Manage-
ment Association, U.S. 
Conference Of Mayors, 
and International Mu-
nicipal Lawyers; the 

states of Colorado, Arkansas, Dela-
ware, Idaho, Indiana, Iowa, Ken-
tucky, Louisiana, Maine, Maryland, 
Massachusetts, Michigan, Missis-
sippi, Nevada, New Mexico, North 
Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, South 
Carolina, South Dakota, Tennessee, 
Utah, Virginia, Washington, and the 
District of Columbia.

The following organizations have 
filed amicus briefs on behalf of Har-
rington and McGhee: the National 
Association of Criminal Defense 
Lawyers, the Cato Institute, and the 
American Civil Liberties Union, The 
Center On The Administration Of 
Criminal Law, and the organization 

“Black Cops Against Police Brutality”, 
which is New Jersey based.

According to The Christian Sci-
ence Monitor the ‘Cops’ brief in-
cludes the following:  “‘This case is 
not just about drawing a good law-
yerly line between precedents,’ writes 
Chicago lawyer Mark Herrmann in 
a brief for the group. The facts are 
that Terry Harrington and Curtis 
McGhee are black and once were 
young, and that [the murder victim] 
was White and had been a police 
captain. Together, these facts made 
it easy for [the prosecutors] and their 
accomplices to frame Harrington and 
McGhee for murder. Mr. Herrmann 
writes, ‘We can imagine few rul-
ings of this Court that would send a 
more negative message about Amer-
ican criminal justice than to permit 
White prosecutors to frame African-
American suspects for the murder 
of a White police officer, admit the 
outrage, and then walk away with 
impunity, after their victims have 
wrongfully suffered twenty-five 
years in prison.’” 

Commentary
As I have been advocating for 

some time, there needs to be laws 
criminalizing clear cut, intentional 
prosecutorial misconduct. Some-
times the prosecutor’s actions stem 
from a desire to get the bad guy, in 
which they genuinely believe that 
the person is guilty and therefore, 
they rationalize, it is okay to tram-
ple Constitutional rights and break 
court rules and procedures in order 
to secure a conviction and thus pro-
tect society. But prosecutors can be 

mistaken in their belief in the defen-
dant’s guilt, just as anyone could be.

Misconduct results in the trial 
not being fair and hence the out-
come may not be reliable; thus an 
innocent person can be wrongfully 
convicted due to a prosecutor oper-
ating on such a basis. At other times, 
far less frequently but still existent, 
the motivation for a prosecutor en-
gaging in clear cut, intentional mis-
conduct is to purposefully convict 
an innocent person.

But in either instance, it is un-
acceptable, because the net effect is 
the same: an innocent person could 
wind up spending years, often a de-
cade or decades, in prison for a crime 
that they did not commit. As I see it, 
that amounts to using the legal sys-
tem to effectuate a legal kidnapping, 
under the color of law.

Therefore, any instance of clear 
cut, intentional misconduct neces-
sarily is a civil rights violation. As 
such, just as any citizen intentionally 
violating the civil rights of another 
would be subject to federal crimi-
nal charges as well as to being sued 
personally, so, too, should prosecu-
tors be exposed to the same conse-
quences.

That is the only way to deter 
rogue prosecutors from engaging in 
misconduct which can potentially 
result in innocent people spending 
years and even decades in prison. 
Viewed through that lens, who could 
rationally argue against saying that 
prosecutors should not be complete-
ly immune for their actions? Such a 
rule would deny them carte-blanche 
to break the law with impunity.

Yet another unanswerable argu-
ment is this: Can anyone say that cit-
izens who have spent years in prison 
are not entitled to financial compen-
sation for all of their pain and suffer-
ing, mental anguish, mental health 
treatment needed as a result of their 
ordeal, as well as lost wages?

A third argument is, who can 
say, with a straight face, that it is 
consistent with justice that such 
rogue prosecutors should be able to 
get away with it?

I said all of that to say that I be-
lieve that the law should be changed 
so that prosecutors can be sued civ-
illy, personally, as well as criminally 

Supreme Court Must Determine, continued from page 2
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prosecuted. I believe that the facts of 
this case speak loud and clear as to 
the necessity to do so.

In terms of this specific case, I 
find what happened to Harrington 
and McGhee to be outrageous. Not 
only are they manifestly innocent, 
but it is clear that they were purpose-
fully framed. Therefore, it is pretty 
clear to me that the plaintiffs are 
entitled to their day in court, even 
under the law as it presently exists.

It is clear that the prosecutors 
were acting in an investigative ca-
pacity as opposed to acting as advo-
cates and, hence, were not immune, 
even under the current standard. 
Their actions involving coercion to 
gain  false testimony implicating the 
men, was a vital part of the process 
which created probable cause to 
bring about their arrests, and thus 
were investigative.

To hold that the injury came 
about only as a result of the convic-
tion, and not the actions before trial 
that enabled the conviction hence 
causing the prosecutors’ actions to 
be immunized, would be in effect 
to close the door on being able to 
prosecute a prosecutor under any 
circumstance, regardless of what 
they might do, and whether they 
do it pre-trial or not. Such a hold-
ing would be at odds with justice. If 
anything, the law should be changed 
with a view to preventing wrongful 
convictions as a result of prosecuto-
rial misconduct.  

I want to offer commentary as 
to some of the arguments that were 
made against allowing the men to 
sue. With respect to Sander’s argu-
ment that “There is no free stand-
ing right not to be framed”, there 
are several sound arguments to be 
made. The 14th Amendment states, 

“nor shall any State deprive any 
person of life, liberty, or property, 
without due process of law”. Fram-
ing defendants constitutes depriv-
ing a person of liberty without due 
process of law. In addition, the 8th 
Amendment prohibits “cruel and 
unusual punishment”. Framing 
people constitutes cruel and unusual 
punishment.

In responding to the argument 
that the prosecutors should be held 
immune for their actions on the ba-

sis that  ‘prosecutors need to be able 
to do their job without fear of law-
suits’, I offer the following counter 
arguments:

Firstly, it is not ‘part of their job’ 
to withhold evidence, allow per-
jured testimony to go uncorrected, 
or coerce and suborn perjury as they 
did in this case. Neither, as has oc-
curred in numerous other cases, is it 
part of a prosecutor’s job to engage 
in other types of misconduct, such 
as working hand in glove with ex-
perts to fabricate findings and/or 
reports, make inflammatory  and/or 
improper arguments to a jury to fa-
cilitate bringing about a conviction, 
or to otherwise engage in prosecuto-
rial misconduct.

Rather, it is their job to stay 
within the law. If they step over that 
boundary, they should be answer-
able for their own actions, the same 
as any other citizen or law enforce-
ment agent would be;

Secondly, if they don’t want to 
be sued personally, then all they 
have to do is refrain from engaging 
in misconduct.

Thirdly, the prosecutors’ actions 
in this case were intentional, and 
clearly outside of the law; therefore 
there is nothing unjust about their 
being sued because of their actions. 
I reject what is being implied the no-
tion that the prosecutors were sim-
ply doing their jobs as public ser-
vants and  now stand to be punished 
for nothing more than carrying out 
their duties and thus in a way have 
been trapped through no fault of 
their own.

Rather, they face being held fi-
nancially responsible as the result 
of wanton misconduct which was a 
gross injustice. The same arguments 
would hold true in other cases in-
volving clear cut, intentional, pros-
ecutorial misconduct. Fourthly, the 
potential exposure to lawsuits has 
not restrained others in law enforce-
ment from being able to effectively 
do their job and go after criminals. 
To protect themselves, they do a 
simple thing: they simply don’t break 
the law or violate Constitutional 
rights. If they do, then they are sub-
ject to being punished through law-
suits. Why should a prosecutor be 
any different? 

With respect to the argument 
that we want prosecutors to spend 
their time prosecuting cases rather 
than defending lawsuits, my answer 
is that if they do not engage in clear 
cut intentional prosecutorial mis-
conduct, then they will not have 
their time diverted.

On the other hand, if they do 
engage in misconduct, then they 
should be sued, get their day in 
court, and if they are found guilty, 
they should have  to pay the judg-
ment that is awarded against them, 
just like anyone else. Furthermore, 
they should then be fired.

With respect to the argument 
that state Bar Associations are suf-
ficient for complaints to be filed 
against prosecutors and for disci-
pline to be handed out; that proposi-
tion is a joke. Prosecutors are rarely 
punished at such hearings, and the 
prevalence with which prosecutorial 
misconduct goes on proves that. A 
2003 report by The Center On Pub-
lic Integrity reviewed 11,542 cases of 
prosecutorial misconduct, and the 
results were telling.

I would like to congratulate the 
organization “Black Cops Against 
Police Brutality” for filing an amicus 
brief in favor of the wrongfully con-
victed men. Such a stand to me rep-
resents a commitment to justice, the 
truth, punishing law breakers, and 
defending the public, no different 
than what their everyday jobs entail 
when they investigate crimes and ar-
rest perpetrators. Holding prosecu-
tors accountable through permit-
ting them to be sued is not anti-law 
enforcement. Rather, it is consistent 
with enforcing the law, and a part of 
the larger egalitarian principle that 
nobody should be above the law.

Similarly, I find it to be outra-
geous that all of the states have filed 
briefs in support of the prosecutors’ 
position. To me, it speaks to their 
lack of commitment to justice, and 
of their general lack of caring and 
commitment to change when it 
comes to the issue of wrongful con-
victions. Is it that they think that ev-
erybody who is arrested is guilty and 
are simply criminals, and therefore 
whatever they argue or say is simply 
some sort of machination to get out 
of punishment, and that even when 

evidence shows that men are inno-
cent and the legal system makes a 
correction, that in reality they were 
still guilty and thus they need to 
back up their workers?

Speaking of a lack of commit-
ment to change, I am again disap-
pointed in the Obama Administra-
tion being on the wrong side of a 
wrongful conviction issue, the same 
as they were in filing an amicus brief 
in support of the position that pris-
oners who have been convicted have 
no post-conviction right to DNA 
testing. For all of his talk of change, 
in every important United States 
Supreme Court case pertaining to 
wrongful convictions, he is really 
very much like politicians and Presi-
dents who preceded him.

It will be interesting to note 
how new U.S. Supreme Court Jus-
tice Sotomayor will rule. It will 
be recalled that Sotomayor, while 
still a Circuit Court Judge, voted 
to uphold my wrongful conviction 
based upon my legal paperwork 
arriving four days too late, even 
though such lateness was, in fact, 
caused by inaccurate information 
from the court clerk and that I was 
arguing actual innocence as estab-
lished by a negative DNA test. 

In conclusion, the United States 
Supreme Court should not rule that 
the prosecutors are immune for their 
actions. To the contrary, they should 
be fully accountable. Furthermore, 
we urgently need legislation to crim-
inalize clear-cut intentional prose-
cutorial misconduct, and to remove 
immunity from prosecutors. 

It seems clear to me that if courts 
are going to maintain moral author-
ity, and if we are to continue to have 
any confidence in our court system 
that Harrington and McGhee need 
to be allowed to sue the prosecutors. 
As far as I am concerned, each and 
every state official who filed amicus 
briefs opposing them have already 
lost moral authority and should no 
longer be looked at as having fidel-
ity to the law or a commitment to the 
best interests of their citizens.  If they 
did, they would be concerned about 
what happened to the men, not with 
protecting rogue prosecutors. In 
terms of The President, as I see it, he 
is extremely questionable. n


