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Wrongful Convictions Just
Keep On Coming, Part 8

Most people in society believe 
that the criminal justice system as it 
now exists is very accurate with re-
spect to outcomes, and that wrong-
ful convictions occur only rarely. 
� at belief, however widespread, is 
not accurate. As I have been writing 
ever since I have been writing for ! e 
Guardian, the system is full of ! aws, 
many of which could be corrected if 
only we could get our state legislators 
to pass reforms; reforms that there is 
a general consensus about amongst  
most people who are in the wrongful 
conviction " eld.  Alas, virtually every 
state, including New York, has been 
slow to pass necessary reforms. 

As I have also written about a 
number of times, there is no way of 
determining the actual number of 
people who are wrongfully convicted. 
Several reasons including that DNA 
is only available in a small number of 
cases; and, the availability of quality 
legal representation for poor people 
in the non-DNA cases is scant. � us 
many cases will go undetected, and  
junk science usages are still being 
discovered which potentially have 
caused hundreds, if not thousands, 
of wrongful convictions. � e Justice 
Department has estimated that the 
wrongful conviction rate per year 
across the country is 10 percent. I 
think that the number is signi" cantly 
higher than that, although, because of 
the reasons stated, above I cannot say 
exactly what the percentage is.

Since the last installment of the 
Wrongful Convictions series some 
months ago, quite a lot of people have 
been exonerated. � e purpose of this 
series is to illustrate how frequently 
wrongful convictions occur, and to 
point out consistent themes that run 
through many of those cases to de-
termine reforms that could prevent 
future occurrences but which have 

not been legislatively enacted. It is 
my hope that some politicians will be 
exposed to this article and perhaps be 
moved to action, and that concerned 
citizens will call their elected state 
representatives and insist that they 
pass them. Although I wish I the abil-
ity to do more than that, at this point 
in my advocacy, writing and speaking 
out is the extent of my ability.

Johnnie Lindsey
Johnnie Lindsey was proven in-

nocent by DNA a# er serving 27 years 
in prison in Texas for aggravated rape. 
� e facts of his case are taken from the 
website of � e Innocence Project: A! er 
serving more than 25 years in Texas pris-
ons for a crime he did not commit, John-
nie Lindsey was proven innocent through 
DNA testing and freed in September 
2008. He was 30 years old when he was 
arrested and 56 when he was freed.

On August 25, 1981, a 27-year-old 
white woman was riding her bike near 
White Rock Lake in east Dallas, Texas, 
when she was accosted by a shirtless Af-
rican-American man. Her assailant said 
he had a knife and pulled her o"  the bi-
cycle, threatened her and raped her. � e 
victim described the attacker to police as 
an African-American man in his 20s.

A rape kit was collected from her 
at the hospital, including swabs from 
her body. In two photo lineups shown 
to the victim within days of the rape, 
she did not identify anyone. � e case 
remained unsolved for a year. � e vic-
tim had moved to San Antonio, and 
Dallas detectives mailed a new photo 
array to her. From this array of six 
men, the victim identi# ed Lindsey as 
the rapist who had attacked her the 
previous summer. He was one of two 
shirtless men in the photo array.

When a lineup is not properly con-
ducted, it can be suggestive and lead to 
a wrongful conviction. � is lineup was 
improper because no law enforcement 

o$  cer was present to administer the 
lineup in a controlled setting, a year had 
passed since the crime and only two of 
the six men pictured were shirtless.

Lindsey was charged with aggra-
vated rape and tried in 1983. At trial, 
the victim again identi# ed him as the 
rapist. Lindsey presented a strong alibi 
for the time of the crime. His time card 
from the commercial laundry where he 
worked showed that he was on the job 
that day. In addition, his boss testi# ed 
that the laundry relied on Lindsey’s 
presence as the only pants-presser that 
day and would have had to close in 
his absence. Nevertheless, Lindsey was 
convicted of aggravated sexual assault, 
sentenced to life in prison and # ned 
$10,000. Lindsey was also charged 
with committing a second, unrelated 
rape in the same park.

Although he says he also did not 
commit this crime, he pled guilty in ex-
change for a shorter sentence than he 
may have faced at trial. � e 1983 con-
viction was overturned on appeal be-
cause Lindsey had been indicted under 
a statute that was not yet in e" ect at the 
time of the rape. In 1985, he was re-in-
dicted for aggravated rape, retried, and 
again convicted and sentenced to life, 
with a # ne of $5,000.

A! er Texas passed a law speci# -
cally granting post-conviction DNA 
testing in 2001, Lindsey began writing 
letters to the court, requesting testing 
of the evidence from the rape kit in his 
case. � ere was no response to his # rst 
# ve letters, but the sixth one reached 
the desk of newly-elected state District 
Judge Larry Mitchell in 2007. Mitchell 
referred the case to Michelle Moore, a 
public defender who works with two 
Texas innocence organizations.

In January 2008, Moore # led a mo-
tion for post-conviction DNA testing in 
Lindsey’s case, seeking to test semen col-
lected from the victim’s body a! er the 

assault. � e tests were completed in Sep-
tember 2008 and excluded Lindsey as the 
source of the male DNA pro# le in the rape 
kit. On September 19, 2008, Lindsey was 
released from custody by Judge Mitchell 
and was reunited with a son whom he 
had le!  as a toddler when arrested.

Texas Governor Rick Perry made 
Lindsey’s exoneration o$  cial when he is-
sued a Full Pardon for Innocence on April 
24, 2009. Lindsey had completed his sen-
tence in the other sexual assault convic-
tion. He is appealing this conviction on the 
grounds of innocence based on evidence 
other than DNA testing. � ere is no bio-
logical evidence to test in that case. 

Analysis 
Misidenti" cation which is the 

leading cause of wrongful convictions 
at 75%, was the culprit in this case. We 
desperately need better identi" cation 
procedures passed into law. Brie! y, 
those procedures are:

• Ensuring that everybody re-
sembles the description that the wit-
ness gave and not stick out, using the 
double blind method so that inadver-
tent cues and clues aren’t given;

• Having a lineup or photo array 
be sequential where victims and wit-
nesses rule somebody in or out one at 
a time rather than viewing them all at 
once because that is when people se-
lect the person who most resembles 
the perpetrator;

• Videotaping the entire process 
to ensure the procedure’s integrity, 
asking witnesses how con" dent they 
are of their selection;

• Informing victims that if they 
don’t identify the perpetrator that the 
investigation will continue so that 
they don’t select someone to avoid the 
perpetrator escaping justice;

• Telling them the perpetrator may 
not necessarily be in the lineup or pho-
to array so that undue con" dence is 
not imputed to the victim or witness;
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• �e avoidance of the police ask-
ing more questions about one particular 
photo or person than the other to avoid 
them from sticking out; and, lastly,

• Police o�cers should refrain from 
making con�rmatory type statements 
post selection because this has the e�ect 
of con�dence boosting so that by the 
time the defendant has his day in court 
and the opportunity to cross examine, 
the jury sees a much more con�dent 
witness that they were originally, which 
hinders the jury and judge in assessing 
the reliability of an identi�cation.

Joseph Fears
On March 10, 2009, Joseph Fears 

was proved innocent by DNA a!er 
serving 25 years for rape and aggra-
vated robbery in Ohio. �e details of 
this case are taken from �e Innocence 
Project’s website:

A!er serving more than 25 years in 
Ohio prisons, Joseph Fears was exoner-
ated through DNA testing and freed in 
March 2009. Fears was convicted in 
1984 of committing two rapes, both of 
which he says he didn’t commit. DNA 
testing conducted in 2008 as part of a 
comprehensive review of cases by the 
Franklin County District Attorney’s of-
"ce proved Fears’ innocence in one of the 
rapes. His conviction was vacated and 
dismissed in that case, and, although 
tests were inconclusive in the other case, 
he was released on parole in that case.

Joseph Fears was charged with 
rape in two attacks that allegedly hap-
pened nine days apart in 1983.  In the 
"rst attack, a woman le! a bar with 
a man she believed to be an acquain-
tance named Ron (Fears’ middle name 
is Ronald). �e man drove the victim 
to a remote location, where he punched 
her and threatened her with a knife. 
She passed out during the attack.

She regained consciousness later 
and went to police to report the crime. 
She told them she didn’t know if she 
had been raped. She was taken to the 
hospital, where her injuries were treat-
ed. A rape kit was collected and sperm 
cells were identi"ed. Since the victim 
said she had not had consensual sex for 
two weeks, investigators believed that 
she had been raped and that the sperm 
cells were from the perpetrator.

�e second victim was an acquain-
tance of Fears’ who claimed that he 
had forced her to perform oral sex and 
raped her vaginally while they were to-

gether in her apartment.
In the "rst case, Fears acknowl-

edged meeting the victim at a bar that 
evening but denied leaving with her. 
He said he had gone to another bar 
without her, but alibi witnesses could 
not con"rm his claim.

In the second case, Fears admitted 
being in the woman’s apartment and 
said he did hit her and rip her under-
wear but did not rape her.

Fears was tried separately in 1984 
for the two attacks. At the trial for the 
"rst crime, the victim identi"ed Fears 
as her assailant and said that she had 
given Fears the keys to her car that 
evening because she had been drink-
ing too much at the bar to drive safely. 
Although Fears did not testify, he told 
police that he had seen the victim at 
the bar but had not le! with her. �e 
victim’s cousin and another bar patron 
testi"ed that Fears and the victim le! 
the bar together.

In the second case, the victim testi-
"ed that Fears had attacked her in her 
bedroom, forcing her to perform oral 
sex before he raped her. Fears testi"ed 
in his own defense at the trial, saying 
that he had gone to the victim’s apart-
ment to retrieve his keys. He admitted 
struggling with her when she made 
advances to him and ripping her un-
derwear but denied raping her. �e 
victim’s roommate had been present in 
the apartment but declined to testify.

At each trial, Fears was convicted 
of all charges by the juries. He was sen-
tenced to a total of 15 to 75 years of im-
prisonment.   In 1984 and 1985, Fears 
lost appeals of his convictions in both 
crimes. He "led an application for DNA 
testing in 2004, but was denied because 
the evidence was believed to have been 
destroyed, according to an internal doc-
ument at the District Attorney’s o#ce.

A!er Robert McClendon, another 
inmate from the Columbus area, was 
proven innocent by DNA testing in 
2008, Franklin County prosecutor Ron 
O’Brien ordered a comprehensive in-
ventory of the county’s evidence room 
and possible wrongful conviction cases 
in his jurisdiction. A rape kit from the 
"rst assault for which Fears was con-
victed and underwear from the second 
case were located and subsequently 
tested. Tests on semen from the rape 
kit yielded a male DNA pro"le and 
excluded Fears as a possible perpetra-

tor. A check against the national DNA 
database identi"ed the source of the 
DNA as a deceased former Michigan 
prisoner who was determined to be in 
the Columbus, Ohio, area at the time 
of the rape in question. No male DNA 
was detected on the underwear from 
the second case.

On March 10, 2009, Joseph Fears was 
fully exonerated of the "rst crime and re-
leased from custody. �e conviction in his 
other case still stands, but Fears’ lawyers 
are appealing that conviction as well. Be-
cause of time served, Fears was released 
on parole for that crime at the time of his 
exoneration in the "rst case. 

Analysis
Misidenti�cation was the culprit 

in this case. We need better identi�ca-
tion procedures as I have written about 
extensively in other articles. I salute the 
district attorney in this case for order-
ing the inventory to be searched and 
for DNA testing a!er the other wrong-
ful conviction case.  His action lived up 
to the �nest tradition of a prosecutor:  
free the innocent as well as convict the 
guilty. �ere was nothing to lose by do-
ing the testing, and, as it turned out, a 
man’s freedom was gained. 

�is case also illustrates how some-
times an unrelated event can lead to the 
exposure of a wrongful conviction.

Robert Springsteen and 
Michael Scott

A!er serving 10 years in Texas for 
murders they had been maintaining 
that they didn’t commit, new DNA re-
sults from the crime have shown that 
both men are innocent of 
raping and murdering four 
teenage girls in Texas. �e 
DNA Test Results point to 
an unknown male.  �eir 
convictions were based 
on a confession. Prosecu-
tors have asked for several 
months’ delay prior to a 
retrial.

According to the 
Austin News:

Travis County Dis-
trict Attorney Rosemary 
Lehmberg held a media 
conference with Austin 
Police Chief Art Acevedo 
at her side directly follow-
ing the Judge’s ruling. “�e 
reliable scienti"c evidence 
int he case presents one, 

and only one, unknown male donor,” 
said Lehmberg. “Given that, I could not 
in good conscience allow this case to go 
to trial before the identity of this male 
donor is determined, and the full truth 
is known. I remain con"dent that both 
Robert Springsteen and Michael Scott 
are responsible for the deaths at the Yo-
gurt Shop but it would not be prudent 
to risk a trial until we know the nature 
of the involvement of this unknown.

Analysis
�is case was based upon a false 

confession. Across the country, false 
confessions have caused wrongful 
convictions in 25% of all DNA proven 
wrongful convictions. Videotaping in-
terrogations would go a long way to-
ward preventing wrongful convictions 
based on false confessions, because it 
would prevent police from omitting 
from their testimony abusive tactics 
that they engage in, it would be easier 
to assess whether psychological coer-
cion took place, and whether the police 
purposely or unintentionally supplied 
the suspect with details of the crime. 

I �nd it outrageous that the pros-
ecutor expressed public con�dence 
in Springsteen and Scott’s guilt de-
spite the DNA test. Does she honestly 
think a confession is more reliable 
than DNA? Isn’t she aware that DNA 
has proven confessions false in many 
cases? To me, this is an example of an-
other phenomenon that is common 
in many cases, which is prosecutors 
o!en are unwilling to admit that they 
were wrong. 


