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As I wrote about in the March 12th 
edition of � e Guardian, on  March 2nd 
� e Innocence Project argued the case 
of William Osbourne before the United 
States Supreme Court. ! e central is-
sue in the Osbourne case was whether 
or not defendants have a Constitutional 
right to post-conviction DNA testing 
which can prove innocence. 

William Osbourne was convicted 
of rape in 1993 by the State of Alaska. 
As with many wrongful conviction cas-
es, it was a brutal crime. Two assailants 
attacked and raped the victim. One of 
the rapists, Dexter Jackson, was appre-
hended. Jackson proceeded to implicate 
Osbourne. ! e identi" cation that the 
victim gave did not really match Os-
bourne and was tentative, although at 
trial she identi" ed him.

! e rapist who penetrated the vic-
tim took o#  a blue condom that was re-
covered and had seminal $ uid in it. In 
1993 DQ-Alpha DNA testing was being 
utilized in Alaska, and with that type of 
testing the best that the state could de-
termine was that Osbourne " t within 
14 to 16% of the population who would 
have secreted the material they had, 
which is no more accurate than blood 
type testing. 

For eight years Osbourne has been 
seeking, unsuccessfully, more sophis-
ticated DNA testing, which the district 
attorney in Alaska has been successfully 
blocking. He " nally won the right to the 
testing at the United States Court Of 
Appeals, and then the Alaskan District 
Attorney’s O&  ce appealed the case to 
the United States Supreme Court. A( er 
Osbourne won the right to the testing, 
the district attorney admitted, for the 
" rst time, that the DNA test, if per-
formed, would conclusively show guilt 
or innocence.

Despite this public acknowledg-
ment, the DA, nonetheless, continues to 
" ght the testing. � e Innocence Project 
has stated publicly, a number of times, 
that although they don’t know whether 
Osbourne is guilty or innocent, he has 
the right to the testing. While being 
mindful of Mr. Osbourne’s rights, they 
were also aware that much more than 
his rights are on the line. ! e Constitu-

US Supreme Court Places Procedure Above Innocence;
Rules Prisoners Have No Right To DNA Testing

tion requires, they argue, that all citizens 
have the right to such testing in order 
to be able to prove their innocence. ! e 
district attorney has put forth the argu-
ment that the request for testing is frivo-
lous in light of the “overwhelming evi-
dence of guilt”, and that, in addition, it 
would open the $ oodgates of litigation, 
and, " nally, that the public has a legiti-
mate right to " nality. 

Commenting on these arguments, 
Prof. David Rudovsky, who is an expert 
on federal criminal law and procedures, 
stated that in many other cases where 
there was claimed to be overwhelming 
evidence of guilt, DNA has proven peo-
ple innocent. Furthermore, there would 
not be a $ ood of litigation if Osbourne 
won because it would establish as law 
across the land that states must grant 
testing. 

An amicus brief is a brief " led by 
people who are not parties to the in-
stant case, but who believe that their 
rights will be a# ected by the decision 
and therefore want to make their posi-
tion known, while citing law in an ef-
fort to support their position. ! e am-
icus briefs " led on behalf of Osbourne 
include those from current and former 
prosecutors, crime victims and victims’ 
families, people exonerated with post 
conviction DNA testing, civil liber-
ties and legal rights organizations, and 
people who received clemency through 
post-conviction DNA testing.

! e amicus briefs " lled in support 
of Alaska include: the City of New York, 
an amicus brief from 31 U.S. states, 
briefs from the city, state and county 
associations, an amicus from crime 
victims, and a brief from the United 
States of America. ! e various states 
who argued on behalf of Alaska do so 
by arguing, in a nutshell, states rights: 
that states should be able set their own 
rules to decide for themselves whether 
to grant testing. 

Prior to arguing this case, � e In-
nocence Project issued a release, which 
in part stated, “� e issue in this case is 
whether a state can deny a prisoner ac-
cess to DNA testing that was not available 
at the time of trial and has the potential 
to prove his innocence. In the vast major-

ity of cases, prisoners are granted DNA 
testing under state law or because pros-
ecutors consent to testing without a court 
order. Alaska is the exception. It is the 
only state in the nation with no known 
case of a prisoner receiving DNA testing, 
either through court order or a prosecu-
tor’s consent.

‘� is case involves a very important 
Constitutional protection – one that is 
the only option for William Osborne,’ 
said Peter Neufeld, Co-Director of the 
Innocence Project, which is a!  liated 
with Cardozo School of Law. In asking 
the Supreme Court to take the case, the 
state conceded for the " rst time that fa-
vorable DNA  testing ‘would conclusively 
establish [Osborne’s] innocence’ – rais-
ing more questions about why the state 
will not simply consent to DNA testing. 
� e testing would come at no cost to the 
state, since the Innocence Project will pay 
for it, as the organization does in most of 
its cases. In its Supreme Court brief, the 
state makes procedural claims against 
Osborne’s lawsuit seeking DNA testing 
but never gives a rationale for denying 
him access to testing itself. 

In oral arguments at the U.S. Court 
of Appeals for the Ninth Circuit, a three-
judge panel repeatedly questioned the 
state’s attorneys about why they are deny-
ing Osborne access to DNA testing. � e 
attorneys said they were not ‘willing or 
able’ to answer any of those questions ‘at 
this time.’ � e case before the Supreme 
Court does not seek to overturn Os-
borne’s conviction or challenge any part 
of the process leading to his conviction 
– instead, it challenges the government’s 
arbitrary refusal to permit him access to 
the evidence in his case so that it can be 
subjected to testing that was not available 
at the time of his trial.

Peter Neufeld argued that ‘DNA 
technology is new, but the principles in 
this case have a long and rich tradition. 
For decades, the Supreme Court has 
recognized that defendants need access 
to evidence and the people’s right to lib-
erty must be protected even a# er they are 
convicted. More recently, courts across 
the country have recognized the power 
of DNA testing to resolve claims of inno-
cence. Most prosecutors, judges and states 

recognize that while DNA testing in these 
cases may not always protect a convic-
tion, it protects our system of justice by 
revealing the truth.’”

� e U.S. Supreme Court Decision
In a 5-4 decision, the United States 

Supreme Court ruled that prisoners 
have no post-conviction right to access 
DNA Testing. ! e Court stated that it 
is up to each state legislature to decide 
how to utilize DNA through statutes.  
Here are some quotes in the decision 
that really stuck out:

“� e question is whether further 
change will primarily be made by legisla-
tive revision and judicial interpretation of 
the existing system, or whether the federal 
judiciary must leap ahead — revising (or 
even discarding) the system by creating a 
new constitutional right and taking over 
responsibility for re" ning it;

“Federal courts should not presume 
that state criminal procedures will be 
inadequate to deal with technological 
change;

“DNA testing alone does not always 
resolve a case…� e availability of tech-
nologies not available at trial cannot 
mean that every criminal conviction, or 
even every criminal conviction involving 
biological evidence, is suddenly in doubt. 
� e dilemma is how to harness DNA’s 
power to prove innocence without un-
necessarily overthrowing the established 
system of criminal justice; 

“To suddenly constitutionalize this 
area would short-circuit what looks to 
be a prompt and considered legislative 
response,” Justice Roberts said. � e chief 
justice said that new technology that was 
not available at trial should not throw 
fairly-won convictions into doubt.

“If prisoners were given a never be-
fore recognized constitutional right  to 
rummage through the state’s genetic-evi-
dence locker.” And even the most sophis-
ticated DNA testing, he said, “o# en fails 
to provide absolute proof of anything. 
A# er conviction, with nothing to lose, the 
defendant could demand DNA testing, in 
the hope that some happy accident — for 
example, degradation or contamination 
of the evidence — would provide the ba-
sis for seeking postconviction relief.”

“But his counsel did not decline” the 
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less discriminating testing “because she 
thought it was not good enough,” Justice 
Alito wrote. “She declined because she 
thought it was too good.”

Here are a few excerpts from the 
dissent: “For reasons the state has been 
unable or unwilling to articulate,” Justice 
Stevens wrote, “it refuses to allow Os-
borne to test the evidence at his own ex-
pense and to thereby ascertain the truth 
once and for all.”

“!e fact that nearly all the states 
have now recognized some postconvic-
tion right to DNA evidence makes it 
more, not less, appropriate to recognize a 
limited federal right to such evidence in 
cases where litigants are unfairly barred 
from obtaining relief in state court,” Jus-
tice John Paul Stevens said.

Additionally, the court also refer-
enced that Osbourne is awaiting sen-
tencing on a robbery conviction. 

Commentary
Along with many other people who 

signed onto friend of the court briefs in 
favor of Osbourne receiving DNA test-
ing along with the goal of establishing 
the right to DNA testing for all prisoners 
and suspects across the land, in order to 
conclusively establish innocence as well 
as guilt, I was greatly disappointed with 
this ruling. First, I will comment on the 
various statements referenced above.

“!e question is whether further 
change will primarily be made by legisla-
tive revision and judicial interpretation of 
the existing system, or whether the federal 
judiciary must leap ahead — revising (or 
even discarding) the system by creating a 
new Constitutional right and taking over 
responsibility for re"ning it.” 

If state legislatures, such as Alaska, 
would pass DNA statutes, there would 
be no litigation necessary. If states that 
do provide for DNA testing but have 
!aws in their statutes would show a 
commitment to innocence, then there 
would be no need for litigation. Simply 
put, if DNA is available to test, it should 
be tested. And if state legislatures do not 
grant access or their procedures are ir-
relevant, then courts, including federal 
courts, should step in.

"at is an example of checks and 
balances that the Constitution intended. 
Further, if a state shows that it is not 
committed to doing its utmost to ensure 
that wrongful convictions don’t occur or 
are not corrected, the court should step 
in. Otherwise, it is yet another example 
of procedure over innocence. 

“Federal courts should not presume 
that state criminal procedures will be 
inadequate to deal with technological 
change.”

I agree, it should not presume that. 
But if, a#er reviewing the statute it can 
be shown that it is inadequate, then it is 
the job of courts to step in and ensure 
that justice is done.

“DNA testing alone does not always 
resolve a case…!e availability of tech-
nologies not available at trial cannot 
mean that every criminal conviction, or 
even every criminal conviction involving 
biological evidence,is suddenly in doubt. 
!e dilemma is how to harness DNA’s 
power to prove innocence without un-
necessarily overthrowing the established 
system of criminal justice.”

DNA is only as good as the lab, and 
its results are only reliable if the proper 
protocols are observed and no contami-
nation or intentional misconduct takes 
place. But other than those exceptions, 
DNA is the best form of evidence, even 
referred to as “the gold standard”. Cer-
tainly DNA, being scienti$c, is much 
better than eyewitness identi$cation, 
given that misidenti$cation has been 
the cause of wrongful convictions in 
75% of the 240 DNA proven wrongful 
convictions, and much better than con-
fessions, which have been the cause of 
wrongful convictions in 25% of the 240 
DNA proven wrongful convictions.

Here is how to harness DNA’s pow-
er: Allow the testing and put to bed, 
once and for all, the question of guilt or 
innocence. Don’t courts, states, and citi-
zens want to ensure that only the guilty 
are punished and that the innocent go 
free? "e existence of new technologies 
that are available a#er conviction do not 
mean that every conviction is suddenly 
thrown into doubt, but rather means 
that it should be used to double-check 
and be certain that previous judgements 
were correct.

"at principle aside, the court was 
really saying that it was willing to al-
low evidence that in many other cases 
has been proven to have been !awed, 
to be good enough; there is no need to 
be certain by taking one last step. If that 
was the case, I, along with the 239 other 
DNA exonerees would still be in prison. 
What a primitive ruling and lack of 
commitment to justice and accuracy!

“To suddenly constitutionalize this 
area would short-circuit what looks to 
be a prompt and considered legislative 
response,” Justice Roberts said. "e chief 
justice said that new technology that was 
not available at trial should not throw 
fairly won convictions into doubt.

But the responses have not been 
adequate, because three states, includ-
ing Alaska, don’t have DNA statutes, 
and some of the statutes that do exist are 
inadequate.

“And even the most sophisticated 
DNA testing,” he said, “o#en fails to pro-
vide absolute proof of anything.”

"at simply is not true. Most of the 
time it does, as results in other cases 
show when prior technologies, such as 
in the Charles Chatman case in which he 
served 27 years wrongfully, where prior 
tests were inconclusive but the more so-
phisticated techniques $nally yielded a 
result and resulted in his being cleared.

“A#er conviction, with nothing to 
lose, the defendant could demand DNA 
testing, in the hope that some happy ac-
cident — for example, degradation or 
contamination of the evidence — would 
provide the basis for seeking postconvic-
tion relief.”

Two responses: while this scenario 
could occur, as a society, from a moral 
point of view, we should be willing to 
pay that price in order to be sure that 
we are only convicting and imprisoning 
the guilty. But what’s more, in this case, 
there was no $nancial price to pay be-
cause !e Innocence Project was o(ering 
to pay for the testing.

Secondly, a rule could be adopted 
that, regardless of whether the defen-
dant agrees or wants it, if there is DNA 
to test, it should be tested, because soci-
ety’s right to be certain as to guilt or in-
nocence should trump any defendant’s 
right that could be perceived as contrary 
to that.

“But his counsel did not decline” the 
less discriminating testing “because she 
thought it was not good enough,” Justice 
Alito wrote. “She declined because she 
thought it was too good.”

True, but his ATTORNEY’S AC-
TIONS WERE EXPLICITLY AGAINST 
OSBOURNE’S STATED WISHES TO 
GET THE TESTING!!!

"is decision will mean that out-
of-control prosecutors can continue 
to mindlessly $ght DNA Testing in an 
all out e(ort to try to preserve convic-
tions, all the while knowing that courts 
have their backs, and that they can cite 
this decision. "is decision will cause 
wrongful convictions to continue. 

I simply cannot view this decision 
as “justice”. Rather, it rea)rms the role 
that many judges have played in per-
petuating many wrongful convictions, 
by putting procedure over innocence, 
$nality of conviction over accuracy, and 
generally rubber stamp denying appeals 
regardless of the facts or the law. To me, 
this decision goes a long way to under-
mining con$dence in our judicial sys-
tem and to questioning it’s commitment 
to justice and to the centralized role that 
innocence should play. Each one of the 
$ve justices who ruled in favor of deny-

ing DNA testing is manifestly undeserv-
ing of the title “Justice”.  

"is decision illustrates how im-
portant each of the nine positions on 
the U.S. Supreme Court are, because 
this was a 5-4 vote, and how important 
it is that only judges are nominated and 
con$rmed who are committed to cor-
recting wrongful convictions, who are 
committed to doing justice in each case, 
and who are ever vigilant to protect ev-
ery citizen’s rights.

Judge Sotomayor, given her putting 
procedure over innocence in my case, is 
not somebody that should be sent to the 
U.S. Supreme Court, because she fails 
this critieria. Based on my case, does 
anyone wish to take an educated guess 
as to which way she would have voted 
in this case?

Now, out of judicial options, what 
is Mr. Osbourne supposed to do? Wait 
on his state to legislatively pass DNA 
statutes? What if that takes years and 
it turns out that he is innocent? He will 
have unnecessarily spent even more 
time in prison, and that to me is cal-
lous and morally unacceptable. In states 
where defendants are litigating to obtain 
thus far denied opportunities to get test-
ing, it makes the reality of obtaining the 
testing much more unclear. 

Commenting on this decision, Inno-
cence Project co-founder Peter Neufeld, 
who argued the case, as reported by the 
online publication NPR, writer Debo-
rah Tedford, said  “Most people who need 
DNA testing to prove their innocence will 
not be a$ected by today’s ruling, but the 
small number of people who are impacted 
may su$er greatly. As a result of this deci-
sion, more innocent people will languish 
in prison and some may die in prison be-
cause they were prevented from proving 
their innocence.” 

Many of us in the wrongful convic-
tion movement were hoping that this 
case would establish the right to DNA 
testing across the country, and to that 
extent, we are very disappointed. "e 
way forward, although it suddenly got 
a little longer, is nonetheless clear: We 
must $ght to get state legislatures to pass 
DNA statutes and to strengthen the ones 
that are inadequate. We must $ght simi-
larly on the federal level, perhaps having 
to withhold money from states unless 
they do so; although, with the disap-
pointing role of President Obama’s ad-
ministration in urging the court to rule 
in favor of Alaska, that seems unlikely 
unless he has a change of heart.

Finally, when another case comes 
along that we can use, we should at-
tempt to overturn this ruling. 


