
PAGE 20 THE WESTCHESTER GUARDIAN THURSDAY,  JUNE 25, 2009

As I indicated in last week’s 
column, Judge Sonia Sotomayor 
helped perpetuate my wrongful 
conviction. A� er being denied 
twice by the Appellate Division 
and then having � e Court Of 
Appeals refuse to give me per-
mission to appeal to them, I then 
� led a petition for a writ of Ha-
beas Corpus. My strongest issue 
was that I was arguing my inno-
cence, based upon the negative 
DNA Test.

Another strong issue was 
that I was arguing that my Fi� h 
Amendment Rights had been 
violated by the psychologically 
coercive manner that the police 
had questioned me at 16 years 
of age. � e court clerk gave my 
attorney inaccurate informa-
tion regarding the � ling pro-
cedure, telling her that it was 
enough that my petition simply 
be postmarked on the due date, 
rather than having to be physi-
cally � led and in the building 
on the due date. As a result of 
that misinformation, my peti-
tion arrived four days too late.

� en-Westchester District 
Attorney Jeanine Pirro’s Of-
� ce argued that those four days 
were somehow prejudicial to the 
People and that the court should 
simply rule that I was late with-
out even looking at my issues. 
� e court chose to adopt that 
position, and dismissed my case. 
� at meant I was no longer able 
to argue my issues directly, but 

instead would have to get the 
procedural ruling against me re-
versed, to have the case sent back 
to the Habeas Court, to then 
have them rule on my issues.

I received permission to ap-
peal to the Circuit Court, where 
Sonia Sotomayor and Rosemary 
Pooler were judges. My lawyer 
advanced three arguments as to 
why the Court should reverse 
the procedural ruling: 1) � at to 
uphold such a ruling would be 
to cause the miscarriage of jus-
tice to continue, in light of my 
innocence argument as support-
ed by the DNA; 2) � at revers-
ing the procedural ruling would 
open the door to more sophisti-
cated DNA testing, and, 3) � at 
the error was not of my or my 
attorney’s doing, but was instead 
caused by the court clerk.

An important issue that some 
of the media have not mentioned 
to the public in terms of my case 

is that Judge Sotomayor, under 
the law, had authority to exercise 
discretion in light of the circum-
stances, and under a legal doc-
trine called equitable tolling she 
could have tolled the time for me 
and having done so, therefore 
reversed the procedural ruling. 
Instead, she upheld the ruling, 
putting procedure over inno-
cence, writing:  “� e alleged re-
liance of Deskovic’s attorney on 
verbal misinformation from the 
court clerk constitutes excusable 
neglect that does not rise to the 
level of an extraordinary cir-
cumstance. Similarly, we are not 
persuaded that equitable toll-
ing is appropriate based upon 
Deskovic’s contentions that the 
four-day delay did not prejudice 
respondent, petitioner himself 
did not create the delay, his situ-
ation is unique and his petition 
has substantive merit.”

A second appeal to her court 
resulted in the same decision, 
and the United States Supreme 
Court refused to hear my case. 
As a direct result, I remained in 
prison for six more years, with 
no appeals le� , before, miracu-
lously, I obtained legal repre-
sentation and got lucky that the 
real perpetrator’s DNA was in 
the database.

As has been well-document-
ed, since being released I have 
made it my life’s mission to battle 
against wrongful convictions.

I believe that public educa-
tion is the � rst step towards leg-
islative changes. To that end, I 
have given over 50 presentations 
on wrongful convictions across 
the country. I have authored 
over 70 articles on wrongful 
convictions and related sub-
jects here in � e Guardian, as 
well as several op-ed pieces in 
other publications. I have given 
many print, television, and ra-
dio interviews, willingly trading 
privacy in exchange for raising 
awareness about this subject, 
with the hope that such aware-
ness will lead to change. I have 
lobbied many New York Sena-
tors and Assemblyman, and I 
have testi� ed at three di! erent 
legislative hearings.

Since I have been home, I 
have not watched a lot of tele-
vision, preferring instead to be 
out and about, doing things. 
As it happened late one night, 
I was watching a political show 
and I saw that Judge Sotomayor 
was being considered for pos-
sible nomination to the U.S. Su-
preme Court. I remembered her 
name, as I remember the names 
of just about everybody that 
was involved with my wrongful 
conviction, whether from law 
enforcement, prosecutors, to 
judges. I immediately was con-
cerned, thinking about how bad 
it would be if Judge Sotomayor, 
who had put procedure over 
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innocence, was elevated to the 
U.S. Supreme Court.

Yet the show said that she 
was under consideration, and I 
felt con�dent that a proper back-
ground check would be done on 
her and she would not be select-
ed, especially when the Presi-
dent said that he wanted some-
body who was “empathetic”. I 
was quite surprised some weeks 
later when I saw that she had, in 
fact, been selected. Unlike last 
time on television, this time a 
full visual of her �lled the televi-
sion, and I saw for essentially the 
�rst time what she looked like, 
because prior to that she was 
just a name on a piece of paper, 
with no human face. But there it 
was, what the person looked like 
who would, without a moment’s 
hesitation, put procedure over 
innocence and condemn a man 
to likely spend the rest of his life 
in prison for a crime he had a 
strongly supported claim that he 
was innocent of. 

A series of thoughts raced 
through my mind, one a�er an-
other. I immediately thought 
about other people who either 
currently wrongfully convicted 
or would be for the future, and 
what her elevation would mean. 
It would mean that the U.S. Su-
preme Court, infamous for it’s 
refusal to grant permission to 
even hear appeals from prison-
ers, even those alleging inno-
cence, would agree to hear cases 
even less. It would mean that a 
judge who values procedure 
over innocence would have a 
say over what would become 
the case law of the land, includ-
ing cases that would involve the 
death penalty.

Could she be trusted to rule 
the way that justice required? I 

also thought about the related 
question of what her con�rma-
tion would mean for the anti-
wrongful conviction and anti-
death penalty community. I then 
thought about the human costs 
of a judicial mentality of proce-
dure over innocence, of �nality 
of conviction over accuracy, of 
looking to uphold convictions 
by any and all means possible, 
no matter the facts or how strong 
the legal arguments were.

I had a fast �ashback of be-
ing in a small jail cell, of hav-
ing 3 walls around me most 
of the day, of the isolation, de-
pression, helplessness, of being 
cut o� from friends and fam-
ily and opportunities to make 
new friends, of the abuse of the 
prison guards, of the violence 
prevalent in prison, the lack of 
adequate education to lay the 
foundation of a productive fu-
ture, of having your life totally 
in the hands of other people 
who were beyond indi�erent 
but were in fact callous.

A New York Times article 
states that my reason for going 
public is because “I want my an-
ger aired”. !at, in fact, is not my 
reason, nor did I ever say such a 
thing. Instead, my decision to 
go public regarding the role that 
Judge Sotomayor played in my 
case is a natural extension of my 
life’s mission to battle against 
wrongful convictions. !ere are 
a variety of reasons why. 

Firstly, it is out of concern 
for future defendants who are 
wrongfully convicted whose 
cases could come before her as 
a court of last resort, including 
those who have been sentenced to 
death. Prosecutors who are hell-
bent on defending convictions 
no matter the facts or the law on 

a given case may very well throw 
up procedural objections to hav-
ing meritorious claims heard. It is 
likely that she will give credence 
to those arguments.

Secondly, as a victim of her 
ruling, I would like to have an op-
portunity to testify at the Senate 
Con�rmation Hearings to give 
the Senators, and the world, a 
�rst-hand account of the human 
costs of putting procedure over 
innocence, and how based upon 
that alone, she should not be con-
�rmed.

!irdly, I see this as a tremen-
dous opportunity to generate a 
national dialogue, through the 
attendant publicity and a possi-
ble opportunity to testify, on the 
issue of putting procedure over 
innocence, about wrongful con-
victions, and the urgent need to 
enact federal and state legislation 
to prevent them. In addition, it 
is necessary to bring into public 
consciousness the way judges 
o�en help perpetuate wrongful 
convictions by placing �nality 
of conviction over accuracy, by 
rubber stamp denying appeals no 
matter the merits of the claims 
being raised, as they look for any 
conceivable method possible to 
uphold a conviction as though 
they were law enforcement o"-

cials rather than neutral arbiters 
of the law whose sworn duty is 
to ensure justice is done and that 
meritorious arguments by either 
side prevail.

Fourthly, I believe Judge 
Sotomayor is not worthy of a 
position that would involve her 
upholding and safeguarding all 
of our rights.

Fi�hly, the idea that she 
could have the deciding vote, as 
in cases that are decided 5 to 4, 
in cases that the U.S. Supreme 
Court does agree to hear and 
thus will pronounce a decision 
that will become the law of the 
land, given her previous rulings 
of procedure over innocence, is, 
to me, a scary proposition.

Sixthly, the characteriza-
tion of Judge Sotomayor that 
the public has been given by 
the President is that she is “Em-
pathetic.” And, that simply is 
not true. I want to unmask the 
Judge and let the world see her 
as she is. !en, if the Senate, 
and the American public, to the 
extent that they communicate 
with their representatives, de-
cide that they still want her as 
a United States Supreme Court 
Judge, while I still won’t agree, 
at least they will do so with full-
er knowledge. 

C ity H all G athering In M anhattan June 27
!ose interested in working against wrongful convictions can 

join a gathering at City Hall in M anhattan on June 27th at 10am 
where a gathering of concerned citizens will be held for the pur-
pose of bringing to the attention of N ew York and Federal law-
makers the urgent need for legislation. !ere will be a two-block 
march to Foley Square Park where, in front of the Federal Court, 
speakers will address those gathered. I have the honor of being 
selected the K eynote Speaker. Simultaneous events will be held in 
many other cities across the country. I invite all concerned citizens 
to come out, bring as many friends as you can, and support the 
movement. Please pass this information along to as many people 
as you can


