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Exposing � e Death Penalty, Part 2
In my e� ort to raise awareness about 

the problem of wrongful convictions, as 
well as seeking legislative changes to make 
the criminal justic system more accurate, I 
have always included abolishing the death 
penalty amongst the reforms I advocate. 
My reasoning is simple: any system of jus-
tice that results in wrongful convictions 
will, if it has a death penalty as a sentenc-
ing option, inevitably execute innocent 
people. � is past March 17 New Mexico 
legislatively abolished the death penalty 
citing, amongst other issues, that very real 
possibility. In this three-part series I will 
review likely wrongful executions, near-
misses, ongoing cases of potential wrong-
ful execution, systemic de� ciencies, along 
with one case example wherein innocent 
people were wrongly convicted and sen-
tenced to death before being cleared. And 
then, I will look at modern-day recogni-
tion that the death penalty risks the execu-
tion of innocent people.

Ongoing Cases Of Potential Wrongful 

Execution

� ere are several ongoing cases in 
which manifestly innocent defendants 
are locked up, � ghting to establish their 
innocence, and hence regain their free-
dom and avoid being executed: Larry 
Swearingen and Troy Davis, whose case 
has been previously written about in 
! e Guardian.

Larry Swearingen was convicted of 
murder in 2000 and sentenced to death.  
� e Innocence Project has summed up 
his case in the following way: Swearin-
gen was convicted largely based upon 
a second leg of torn panty hose that 
prosecutors said matched the half used 
to strangle the victim. � e hose myste-

riously surfaced at Swearingen’s trailer 
a! er it had been thoroughly searched 
twice by deputies.

Although Swearingen had main-
tained his innocence from the start, he 
didn’t help his defense. Early on, from 
jail, he concocted a ridiculous confes-
sion letter in Spanish, supposedly from 
the real killer. Swearingen’s Spanish was 
unintelligible. During the trial in 2000, 
he was caught lying on the witness stand 
about other things. � e jury quickly con-
victed him and sentenced him to death 
despite DNA testing showing that blood 
found under the victims � ngernails and 
a pubic hair found in a vaginal swab did 
not match him. 

But since then Swearingen and his 
appellate attorneys have discovered glar-
ing inaccuracies in the forensic evidence 
presented to the jury.  From the begin-
ning, prosecutors had based their case on 
the theory that the victim had been killed 
and dumped in the forest on the same day 
she went missing, Dec. 8. � at theory was 
supported by the testimony of a medical 
examiner who stated that the body could 
have been decomposing for a month. 
Her testimony was vital to Swearingen’s 
conviction because he was arrested and 
jailed for tra"  c warrants just three days 
a! er the victim disappeared.

� e medical examiner has since 
changed her testimony in light of new 
examinations, saying it was not pos-
sible for the victim to have been killed 
and le!  in the forest any longer than 
two weeks before her body was discov-
ered. � is would mean Swearingen was 
incarcerated at the time the crime oc-

curred. In addition, 
according to ! e Tex-

as Monthly, � ve dif-
ferent physicians and 
scientists—forensic 
pathologists and ento-
mologists—say there’s 
almost no way Swear-
ingen could have done 
it. Dr. Glenn Larkin, a 

retired forensic pathologist in Charlotte, 
North Carolina, said, as reported by ! e 

Dallas Morning News: “As a forensic sci-
entist since 1973, I always kept an objec-
tive stance when called to testify; howev-
er, there comes a point when as a human, 
and as a Christian, there is a mandate to 
speak in the interest of justice. � is is a 
moral issue now; no rational and intel-
lectually honest person can look at the 
evidence and conclude Larry Swearingen 
is guilty of this horrible crime.” Besides 
that, there are e� orts to get even further 
scienti� c evidence which could further 
prove his innocence: further DNA test-
ing.  � e Innocence Project is seeking to 
get additional DNA testing in his case on 
the panty hose, the victims clothing, and 
more blood scrapings.”

� e Dallas Morning News report-
ed that “despite the DNA not matching 
him, and the other evidence showing that 
he was in jail at the time that the crime 
happened, and despite trying to get even 
further DNA testing, Swearingen came 
within 1 day of execution before a federal 
appeals court granted him a last second 
stay of execution on Jan. 26, 2009, with 
one day to go before execution, so that his 
innocence issue may be looked at.”

Troy Davis

According to Wikipedia, Davis was 
convicted and sentenced to death in 
1991 for the August 19, 1989 murder of 
o� -duty Savannah police o"  cer Mark 
MacPhail solely on the basis of now dis-
credited eyewitness testimony. No phys-
ical evidence linked him to the murder, 
and the weapon used in the crime was 
never found. � roughout the trial and 
subsequent appeals, Davis steadfastly 
maintained his innocence, claiming he 
was wrongfully convicted of the murder, 
and has been wrongfully imprisoned for 
the past 20 years. Nine eyewitnesses re-
cantations from all but two of the pros-
ecution eyewitnesses, the testimony of 
another previously undiscovered eyewit-
ness and others with information bear-
ing on the crime—all strong evidence 

suggesting Davis was not the gunman 
and is, in fact, innocent of the crimes for 
which he was sentenced to death.

All the witnesses stated in their a"  da-
vits that their earlier statements implicat-
ing him had been coerced by strong arm 
police tactics.  Davis argued that since sev-
en of the nine eyewitnesses recanted their 
testimony and voluntarily � led sworn af-
� davits stating they lied in the original 
trial, he is entitled to a retrial based on his 
actual innocence claim. In addition, � ve 
other witnesses have come forward to say 
that an alternative suspect confessed. 

Innocence Project co-founder Bar-
ry Scheck had this to say about the case, 
in a letter published in ! e Hu"  ngton 

Post: “Seven of the nine key witnesses 
who testi� ed against Davis now recant 
their trial testimony, claiming they were 
coerced to lie by Savannah police.”

� e reliability of those witnesses 
was characterized by Amnesty Interna-
tional as “containing inconsistencies even 
at the time of the trial”. Scheck continues 
in his letter, “Despite  the seriousness of 
these allegations and the sheer number 
of recantations, Georgia courts and state 
o!  cials have not only been unwilling to 
stay his execution, but they have even re-
fused to hold a hearing with live, sworn 
testimony to assess the credibility of the 
recanting witnesses. What most people 
don’t know is why Davis can’t get a full 
hearing on the new evidence and just 
how ridiculously far four judges of the 
Georgia Supreme Court have gone; there 
were three dissenters; to avoid reviewing 
post-conviction evidence of innocence. 
� e recantation of a witness alone does 
not and should not automatically result 
in a conviction being vacated. Recanta-
tion evidence is treated with caution by 
courts because, a" er all, the witness is 
saying he or she once lied under oath, so 
how can one be so sure they are not just 
lying again?

Nonetheless, many wrongful con-
victions have been overturned because 
a recanting witness, testifying in person 
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and under oath before a judge, is found 
to be credible and the reason for the re-
cantation, o�en a claim that the original 
trial testimony was coerced is found to be 
persuasive. But in Georgia the recanting 
witnesses don’t get to testify because the 
state’s courts have created an extraordi-
nary Catch-22 rule, the ‘purest fabrica-
tion’ doctrine, that arbitrarily denies evi-
dentiary hearings even when extremely 
persuasive recantation a�davits have 
been submitted. �e ‘purest fabrication’ 
doctrine means that post-conviction 
hearings don’t have to be held to evaluate 
the credibility of recanting witnesses un-
less the defendant can show, by extrinsic 
proof before the hearing is held, that the 
original testimony was absolutely false.”

Many prominent people and groups 
recognize the injustice involved in Davis’ 
case. Amnesty International has strong-
ly condemned the refusal of U.S. courts 
to examine the innocence evidence, and 
has organized rallies and letter-writing 
campaigns to persuade the Georgia and 
Federal courts to grant Davis a new trial 
or an evidentiary hearing. Many promi-
nent politicians and leaders, according 
to Wikipedia, including: former Presi-
dent Jimmy Carter, Pope Benedict XVI, 
Nobel Laureate Archbishop Desmond 
Tutu, former Presidential candidate 
Bob Barr, and former FBI Director and 
Judge William Sessions have expressed 
their shock at Georgia authorities’ plan 
to execute Davis without a proper, judi-
cial examination of the innocence evi-
dence, and have called upon the courts 
to grant Davis a new trial or evidentiary 
hearing.

Only a last-minute emergency stay, 
issued by the United States Supreme 
Court less than two hours before he was 
scheduled to be put to death, prevented 
his execution.

Modern Day Recognition

!ere is a general recognition that 
the death penalty risks executing inno-
cent, but wrongfully convicted, defen-
dants. As mentioned above, out of the 
235 DNA proven wrongful convictions, 
17 of them had been sentenced to death. 
According to the Death Penalty Infor-
mation Center database, the total num-
ber of people who have been cleared 
from death row, whether by DNA or 
non-DNA means, is 130. !e criteria 
that they used is that they must have 
been convicted and sentenced to death, 
and subsequently either their convic-

tion was overturned and 1) they were 
acquitted at re-trial, or 2) all charges 
were dropped, or 3) they were given an 
absolute pardon by the governor based 
on new evidence of innocence.

In addition to the general systemic 
de"ciencies having the ability to lead to a 
wrongful conviction and execution, there 
is also, within the death penalty system it-
self, a mechanism which makes a wrong-
ful conviction and execution likely: the 
process of death qualifying a jury. 

!e article Pretend Justice: Defense 
Representation In Tenessee Death Penalty 
Cases states that death quali"cation of 
jurors is “a process that essentially erodes 
the defendant’s opportunity for a fair trial 
by an unbiased trier of fact.  Required in 
death penalty cases, unlike other criminal 
cases, this process results in a jury whose 
members are notoriously prosecution 
prone, that is, jurors who are receptive to 
prosecutors and their witnesses, and bi-
ased against defendants, defense counsel, 
and their witnesses, not only on the issue 
of life or death, but also on the issue of 
guilt or innocence.” 

!e imposition of the death penalty 
adds the following obstacles to a wrong-
fully convicted defendant seeking to es-
tablish his or her innocence: 1) It puts a 
defendant, who typically has scant "nan-
cial resources, in a time pressure situa-
tion to hurry up and uncover evidence 
of innocence; 2) It limits the amount of 
time in which innocence can be proven 
by circumstances outside of conscious 
e#orts made either by the defendant or 
his attorney, such as eyewitness’s com-
ing forward to say that they misidenti-
"ed him; a real perpetrator confessing; 
and evidence of innocence coming for-
ward as a result of governmental agen-
cies and/or law enforcement investigat-
ing other cases.

One example of this phenomenon, 
Je#rey Scott Horno# was a police o$cer 
in Rhode Island who had been wrong-
fully convicted of murdering a woman 
that he had an a#air with. !e actual 
perpetrator, Todd Barry, as a result of 
his conscience bothering him, came 
forward and confessed to his guilt and 
Horno# ’s innocence.

Another example involved that of 
chemist Fred Zain. According to !e 

Los Angeles Times, it was discovered 
that Zain was in the habit of commit-
ting perjury, faking lab test results, and 
evidence tampering. As result of discov-

ering Zain’s actions, in West Virginia 
one man was freed and three others 
received new trials. Sixty seven other 
cases are under review in West Virginia. 
Hundreds of cases that he worked on in 
Texas are also under review.

!e author of the book “Capital 
Punishment: A Balanced Examina-
tion”, Evan Mandery, speaks about the 
increased impact of being wrongfully 
convicted in a capital case as opposed to 
a non-capital case: “!e death penalty 
a#ects the plight of the innocent-con-
victed in three ways: 1) it shortens the 
amount of time during which a mistake 
can be discovered and corrected 2) in 
instances where mistakes are caught 
a%er execution, the mistakes cannot be 
corrected in any meaningful way and 
3) in instances where mistakes are not 
corrected, the innocent are killed rather 
than spend the remainder of their lives 
on death row.” As long as a person is 
alive, the chance, as mentioned above, 
is that a miracle could occur and inno-
cence could be proven. Once the per-
son is executed, the defendant can no 
longer seek help to clear his name, and 
attorney’s only rarely continue to work 
on the case.

!e Innocence Project has made the 
following public statements about the 
danger that the death penalty poses by 
creating the possibility of executing in-
nocent people: “Our work has proven that 
innocent people are convicted of crimes they 
did not commit, and these exonerations il-
lustrate the causes of wrongful convictions 
that must be remedied. �ese DNA exon-
erations are a window into the criminal 
justice system’s !aws: While DNA testing is 
an option in just a fraction of all criminal 
cases, the factors proven to cause wrongful 
convictions exist regardless of whether the 
case involves DNA.

Speci"c to the death penalty, our 
work has shown that innocent people are 
sentenced to die. Of the 223 people ex-
onerated through post-conviction DNA 
testing, more than 25% were convicted of 
murder. Seventeen were sentenced to die; 
others were charged with capital murder 
but narrowly escaped the death penalty, 
and still others would likely have been 
charged with capital crimes if the death 
penalty had been in place at the time of 
their trials. 

We have also worked on cases of peo-
ple who were executed before DNA test-
ing could be conducted to con"rm guilt 

or prove innocence, and we are aware of 
several non-DNA cases where evidence 
of innocence surfaced a�er people were 
executed.”

In recognition of the danger that 
the death penalty poses to executing in-
nocent people, the governors of Illinois, 
New Jersey, and New Mexico have all 
taken steps. 

A%er pardoning 4 people who were 
on death row on the grounds of inno-
cence, Gov. Ryan proceeded to commute 
the death sentences of all of the death 
row inmates. In explaining his decision, 
Gov. Ryan made repeated references to 
the possibility of executing innocent 
people. [Excerpt taken from the website 
Salon.com].

“Soon a�er taking o�ce, I watched 
in surprise and amazement as the freed 
death row inmate Anthony Porter was 
released from jail. Anthony Porter was 48 
hours away from being wheeled into the 
execution chamber where the state would 
kill him. It would be so antiseptic that 
most of us wouldn’t have even paused for 
a second, except that Anthony Porter was 
innocent. He was innocent for the double 
murder for which he had been condemned 
by the State of Illinois to die.

Over the next few months three more 
exonerated men were freed because their 
sentences hinged on a jailhouse informant 
or some new DNA technology proved be-
yond a shadow of a doubt that they were 
innocent. We then had the dubious dis-
tinction of exonerating more men than we 
had executed. �irteen men found inno-
cent, 12 executed.

As I reported yesterday, there is not 
a doubt in my mind that the number of 
innocent men freed from our death row 
stands at 17, with the pardons of Aaron 
Patterson, Madison Hobley, Stanley How-
ard and Leroy Orange. �at is an absolute 
embarrassment. Seventeen exonerated 
death row inmates is nothing short of a 
catastrophic failure. But the 13, now 17, 
men is just the beginning of our sad arith-
metic in prosecuting murder cases. During 
the time we have had capital punishment 
in Illinois, there were at least 33 other peo-
ple wrongly convicted on murder charges 
and exonerated. … Our capital system is 
haunted by the demon of error, error in 
determining guilt…  To say it plainly one 
more time -- the Illinois capital punish-
ment system is broken. It has taken inno-
cent men to a hair’s-breadth escape from 
their unjust execution.” 


