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The Appeals Process Is Woefully Insufficient
To Protect The Innocent  - Part II

By Jeff Deskovic
In my last article I outlined the de-

ficiencies in the State Court System in 
protecting the innocent. In this article, 
I will go into the Federal Court System. 
After a defendant has been denied by 
their state’s highest court, they are no 
longer entitled to a lawyer if they cannot 
afford one. 

The Problem With Not Having An
Attorney In Federal Court

Unlike State Court, where a defen-
dant is assigned an attorney to represent 
him if they cannot afford one, the defen-
dant does not have a right to an attorney 
while challenging his conviction in Fed-
eral Court.

Although federal courts have the 
authority to assign a lawyer, most of the 
time they do not. This results in the logic 
defying sight of an innocent defendant, 
often, although not always, poorly edu-
cated, forced to represent him or herself 
against a seasoned prosecutor. If one 
stops to consider for a moment, this is 
totally outrageous and inconsistent with 
any type of fundamental fairness from 
which we may have confidence in the ac-
curacy of outcomes.

After all, although most wrongfully 
convicted prisoners familiarize them-
selves with the law, as I did, the fact of 
the matter is that to be an attorney re-
quires three years of study including in-
valuable classroom training, and passage 
of a bar exam before they may represent 
other people. 

Learning law through going to the 
law library and reading cases is no way 
comparable to that, nor a substitute. If it 
was, lawyers would skip law school, read 
case law, and then take the bar exam. 

Often, wrongfully convicted prison-
ers are charged with serious crimes carry-
ing heavy prison sentences, and they are 
somehow expected to use the little bit of 
learning that they have gained from the 
prison law library against a prosecutor 
who has been law school-trained, passed 
the bar, and then gained experience.  The 
unfairness in this equation is obvious.

Somehow neither Congress nor 
the United States Supreme Court has 
seen this practice as violating our Sixth 
Amendment right to counsel. Addition-

ally, the groundbreaking and justice-pro-
moting decision in Gideon v Wainwright 
granting defendants the right to a court-
appointed attorney was somehow not 
seen as applying to prisoners filing ha-
beas corpus proceedings, appeals to the 
Circuit Courts, or to the United States 
Supreme Court. 

As I see it the situation, coupled with 
the frequent practice by appeals courts of 
not really addressing issues on the mer-
its and ruling as the facts and/or the law 
requires, constitute the two most impor-
tant reasons why miscarriages of justice 
are often not corrected at the federal lev-
el. All too often it is often found that the 
wrongfully convicted have long ago had 
all of their appeals exhausted at the time 
they are ultimately proven innocent. 

Compounding these problems is the 
fact that the instinct of most courts is to 
deny motions and appeals brought by 
defendants pro se, (representing them-
selves). In a sense, this is a kind of tacit 
admission that those representing them-
selves are usually incapable of bringing 
forward meritorious claims and/or argu-
ing them correctly. 

The arguments against appointed 
counsel by the state is essentially  two-
fold. Firstly, they claim it would be too 
costly. My counter to that argument is 
that there is no price that should ever be 
put on an innocent person’s freedom. A 
competent  attorney is essential to ensur-
ing that justice is done. Secondly, since 
the issues that may be raised in federal 
court have to have been raised in prior 
state court proceedings, these issues 
have already  been mapped out for the 
defendant. 

The refutation of this is that while 
the issues themselves have previously 
been argued, that fact does not take into 
account that one is allowed to supple-
ment the record, citing additional cases 
as authority as to why a case should be 
overturned so long as it does not funda-
mentally alter the claim, and that second-
ary persuasive sources may also be cited, 
such as scientific studies or treatise. In 
addition, an attorney is far more likely to 
be aware of recent decisions impacting, 
or related to, the issues raised in the case 
at bar. This additional material is impor-

tant to bring to the court’s attention in 
order to help it decide the case correctly, 
and essential to a defendant’s obtaining 
justice. 

In addition, for several reasons, it is 
not enough for the defendant to simply 
submit a brief, essentially copied from 
the state appellate briefs, and then wait 
for an answer from the opposition, rely-
ing on that to obtain justice. As will be 
demonstrated, as I review various court 
proceedings, a defendant must answer 
responses given by the prosecution and 
then must also draft applications. To en-
sure justice, these must be done by a com-
petent attorney. Furthermore, since state 
court law is irrelevant in federal court, 
the state court cases and arguments need 
to be removed from the briefs. 

Habeas Corpus
A habeas corpus proceeding is dif-

ferent from an appeal in that federal 
courts do not entertain issues pertaining 
to state law. Instead, state prisoners who 
file a petition for a writ of habeas corpus 
are arguing their conviction is running 
contrary to the United States Constitu-
tion. 

Therefore the issues that must be 
raised must be Constitutional issues, 
and must previously have been raised in 
state courts, in such a way as to put those 
courts on notice that the appellant was 
arguing his or her issues in a Constitu-
tional context. If issues are raised for the 
first time in federal court then the court 
will dismiss the petition without ruling 
on it on the grounds that the issues were 
not exhausted. 

The procedure is that a judge, re-
ferred to as a magistrate, is assigned to 
the case, and he makes a recommenda-
tion to another judge as to how he or 
she should rule. The defendant files legal 
papers, and then the prosecution sub-
mits legal documents. It is up to the de-
fendant, or his or her attorney, to then 
counter the answer of the prosecution in 
what is known as a traverse. Otherwise, 
it is presumed to be accurate.

This counter obviously is an original 
document, which must take into account 
the cases cited by the prosecution and 
show that they do not apply and that the 
cases the defendant has cited are control-

ling. Therefore, it must be drafted, and 
thus is not a mere copying of arguments 
that were previously made. As stated 
above, in reality, it requires an attorney 
to do it properly. 

Once the magistrate judge has made 
his or her recommendation, that is then 
forwarded to the presiding judge. It is up 
to the defendant to file objections to the 
recommendation and point out, through 
citing case law, how the recommenda-
tion is, incorrect if in fact, it is. Any un-
objected to portions of the recommen-
dation is presumed to be correct. Again, 
this requires an attorney with first-hand 
knowledge of the law who can work to 
make credible arguments in the objec-
tion, especially given the short time limit 
allotted for filing such objections. It is 
especially critical when one considers 
that judges, although not mandated to 
follow the recommendations of the mag-
istrate judge, frequently do. Therefore it 
is critical that a persuasive document be 
crafted. 

Often the prosecution attempts to 
circumvent the court from even ruling 
on the merits of the issue that the de-
fendant raises by attempting to get the 
court to dismiss the petition for one rea-
son or another without even looking at 
the merits. Historically, many a case has 
fallen through the cracks this way. 

There are other problems inherent 
within habeas corpus proceedings. In 
Rose v Lundy, the court ruled that the 
previous practice of defendants filing a 
second petition in federal court if they 
had new issues, that they had no longer 
presented, would no longer be allowed 
and instead the petitions would be looked 
upon as “successive” and “abusive.”

The intent was to prevent defendants 
from having more than their day in court, 
and to reduce appeals. However, this law 
posed two obstacles to the innocent. 
Since lawyers often were not appointed, 
petitions were being filed by the defen-
dants pro se. Then, later on, if they were 
able to somehow obtain an attorney, the 
attorney would be faced with the road-
block that the petition had been filed 
already in desperation by the wrongfully 
convicted. District Attorneys are quick 
to take advantage of this and urge the 
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courts not even look at petitions. Ad-
ditionally, new facts may not have been 
learned until a� er the � rst petition had 
been � led and ruled upon, and yet the 
waters are now murky as to whether the 
new issues will even be looked at under 
the law.

Another problem is that President 
Clinton signed the Anti Terrorism Ef-
fective Death Penalty Act into law. � at 
law gave all state prisoners one year in 
which to � le a habeas petition a� er be-
ing denied by their state’s highest court. 
Considering the fact that once a person 
is � nished with state court, they are sud-
denly without a lawyer and o� en with-
out money to hire one, out of despera-
tion they � nd themselves in a scramble 
against the odds to somehow � nd a law-
yer who will represent them pro bono 
(free). Meanwhile, the clock is running.  

Additionally, that law presents other 
implications that impact habeas corpus, 
rendering it ine� ective. Under the law, 
federal courts were directed to review 
issues “de� erentially” to state courts, 
wherein they were no longer looking at 
things as critically, nor were they neces-
sarily looking to see if a state court ruling 
was correct. It merely became a question 
of whether the ruling was “reasonable.” 
If it appeared to be, even if it was wrong, 
then the federal court was to grant no 
relief.

In my own case, when I � led a Ha-
beas Corpus Petition there was confu-
sion in the courts regarding how the new 
one-year rule would apply to cases al-
ready in the system, and di� erent courts 
were answering the question in di� erent 
ways. My then-lawyer called the court 
clerk and asked if my petition could be 
postmarked on the due date, or whether 
it had to be physically � led and in the 
building. She was told that it was enough 
that it be postmarked. � at information 
turned out to be false and, as a result, the 
petition arrived four days too late.

� e then-Westchester District At-
torney, Jeanine Pirro, took the position 
that those four days were somehow 
prejudicial to the government’s case, and 
that the Court should simply rule that I 
was late, and dismiss the petition. It did 
not matter to her that I was arguing my 
innocence as established by the DNA or 
that my Fi� h Amendment Rights had 
been violated. 

Apparently it did not bother the 
conscience of Assistant District Attor-
ney John J. Sergi, who actually wrote the 
brief arguing that position. He similarly 
had no trouble arguing that the DNA 
Test which showed that the semen found 
in the victim did not match me somehow 
did not show my innocence. At several 
points in the brief he wrote, “To be sure, 
petitioner incorrectly asserts that DNA 

evidence is conclusive of innocence.” 
Elsewhere he argued that the fact that the 
test results came before I was convicted 
rather than post-conviction somehow 
impacted upon whether they proved that 
I was innocent. He argued, “� is is not a 
case in which an exculpatory result of a 
DNA analysis is o� ered as new evidence 
a� er a trial comporting such reasonable 
doubt as to warrant a retrial at which 
that result can be considered by a jury 
along with other evidence in the case. 
Rather, the full � ower of the herein as-
serted exculpatory evidence was admit-
ted at the trial and was considered and 
rejected by the jury as a su�  cient basis 
to create reasonable doubt”. Unfortu-
nately for me, the Court did, in fact, time 
bar me.

� e Federal Court Of Appeals
� e procedure is that a defendant 

must get permission from them before 
they will agree to hear the merits of his 
case. O� en defendants are denied this 
permission, thereby leaving them with 
only one court le�  to go to, � e United 
States Supreme Court, where the chanc-
es that they will agree to hear a case are 
slimmer yet. 

In my case, the court gave me per-
mission to appeal to them. My lawyer 
advanced two arguments as to why they 
should reverse the ruling time barring 
me: 1) � at to allow such a ruling to re-
main in place would be to allow a mis-
carriage of justice to continue. 

2) � at reversing the procedural rul-
ing against me would open the door up 
to more sophisticated DNA Testing. Once 
again Pirro, through Sergi, opposed, and 
once again the court sided with them. 
My attorney moved to reargue the case in 
front of them, but this too was denied.

� e United States Supreme Court
� is is the highest court in the land. 

� e procedure is that before the court 
agrees to rule on the merits of a case, 
they must � rst agree to hear the case. 
Defendants therefore � le legal papers re-
questing that they agree to hear the case, 
and the prosecution usually automati-
cally tries to persuade the Court not to 
agree, regardless of innocence issues be-
ing raised or the merits of the arguments 
being made. 

Nationwide the Court agrees to 
hear only approximately � ve percent of 
the total number of cases that come be-
fore it. O� en the United States Supreme 
Court ducks  questions it does not want 
to answer and cases it does not wish to 
rule on by declining to hear the merits of 
the case. � e media frequently points out 
when the high court declines to agree to 
hear the merits of a case which presents 
an issue that they do not want to deal 
with that “the United States Supreme 
Court ducked the issue by declining to 

agree to hear the case.” As I see it, this 
is a moral abdication of its responsibil-
ity: A) the Supreme Court is the ultimate 
arbiter of justice, and, B) they should en-
sure that injustice is not going on in the 
court system, and, C) they are charged 
with resolving questions of controversy 
by making � nal rulings.

Included in this general sweep of de-
clining to hear cases it does not want to 
rule are serious allegations of innocence 
or errors that occurred in the course of 
a trial so serious as to cast doubt on the 
reliability of the verdict.

� ere has not been one single case in 
which the primary issue was innocence 
that has been successfully raised as a ba-
sis for agreeing to hear the merits of the 
case, and then ruled on in favor of the 
defendant. And, that includes not one 
of the current 215 DNA based exonera-
tions, nor any of the non-DNA exonera-
tions that have occurred.

Indeed, the sheer futility of it is so 
known to attorneys that they very rare-
ly even raise it. � us attorneys for the 
wrongfully convicted are o� en stuck 
raising issues of law as the more likely 
vehicle by which to gain relief for their 
clients, which is another reason why it is 
important that issues of law, o� en viewed 
as “technicalities”, be looked at, and ruled 
upon the right way, because an innocent 
defendant may be adversely a� ected.  As I 
will highlight below, it is no wonder why 
they o� en do not bother to rule on it.

Most citizens do not realize that guilt 
and innocence are not, according to the 
United States Supreme Court, the bed-
rock of our justice system. Many would 
be shocked to discover that the Court 
wrote the following quota-
tions in the case Herrera v 
Collins: “But this body of 
our habeas jurisprudence 
makes clear that a claim 
of ‘actual innocence’ is 
not itself a Constitutional 
claim, but instead a gate-
way through which a habe-
as petitioner must pass to 
have his otherwise barred 
Constitutional claim con-

sidered on the merits.” And, “But we 
have also observed that ‘due process does 
not require that every conceivable step 
be taken, at whatever cost, to eliminate 
the possibility of convicting an innocent 
person.’ Patterson v New York, 432 U.S. 
197, 208, 53 L. Ed. 2d 281, 97 S. Ct. 2319 
(1977). To conclude otherwise would all 
but paralyze our system of enforcement 
of the criminal law.”

One � nal quote from the high court.  
“But because of the very disruptive e� ect 
that entertaining claims of actual inno-
cence would have on the need for � nality 
in capital cases, and the enormous burden 
that having to retry cases based on o� en 
stale evidence would place on the States, 
the threshold showing for such an as-
sumed right would necessarily be extraor-
dinarily high.” Here the court is not even 
unequivocally saying that there is such 
a right. In another case, the court ruled, 
stating “Few rulings would be so disrup-
tive to our system of justice as would be to 
allow free standing claims of innocence.” 
By all of the above language, the court 
makes clear that points of law are more 
important than guilt or innocence, and 
this is why they don’t like to entertain is-
sues involving guilt or innocence.

I certainly witnessed this � rst-hand 
in my case: My attorney raised the issue 
of my innocence, as established by the 
DNA. How much more clear cut does it 
get that a defendant is innocent? Yet the 
Court, nonetheless, declined to intervene 
in the injustice that was unfolding in my 
case, and it would be approximately � ve 
more long years before I would be re-
leased from prison, when it could have, 
and should have, ended right there. ■


