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By Jeff Deskovic
Introduction

As many people are aware, I served 16 
years in prison before being proven inno-
cent by DNA. During that ordeal, in an ef-
fort to try to correct the injustice that was 
occurring to me, I was forced to gain an 
understanding of the processes involved 
in post-conviction court proceedings. 
My survival instinct would not allow me 
to simply sit back and permit lawyers to 
work on my behalf while doing nothing. 
Instead I learned as much as I could.

I got familiar not only with the 
process, but also the case law that per-
tained to the issues I was litigating. This 
involved reading the opinions of courts 
in many cases. I also immersed myself 
in a lot of wrongful conviction literature, 
hoping, in my desperation, to find some-
thing, anything, that others had done to 
help clear themselves, that I might emu-
late. I mention this so that readers will 
know that while I have my own first-
hand experience with the court system, 
my perspectives are not based on that 
alone. Instead, they factor in many cases, 
of which my case was but one. 

Often what goes on outside of court-
rooms is as much a factor in how cases 
turn out as the arguments that go on in-
side of them. The press has the power to 
create an environment which may shift 
the tide of public opinion, which, in turn, 
often influences judges. When a case is 
sensationalized, the defendant’s presump-
tion of innocence often flies out the win-
dow and articles are written not merely to 
report the facts or to give an analysis or 
opinion based upon an objective assess-
ment, but rather, they frequently present 
the prosecution and police versions of 
events as though they are gospel. At times 
this is exascerbated by defense attorneys 
who frequently decide not to counter 
prosecution and police statements.

This extra-judicial environment be-

comes a part of the feel of a case, and often 
remains with a case throughout the ap-
peals process. Hence, sometimes defense 
attorneys in cases involving innocence 
and the exposure of injustice, call public 
attention to their case in an attempt to 
turn the environment around, as well as 

to inform the public about what is going 
on in the courtroom. It is not unusual in 
such cases for prosecutors, to dig in their 
heels and protect a conviction at all costs; 
a mentality to counter defense press at-
tention and throw the public off by rhe-
torical lines such as “This case has been in 
front of such and such number of courts”, 
or “This case has been reviewed by such 

and such number of judges”, implying that 
prior review and upholding of the convic-
tion is somehow a sign that the verdict is 
accurate, that no further review is needed, 
and that the appellate process is enough 
to protect the innocent. 

The purpose of this article is to illus-

trate that that is far from the case. Appellate 
courts, at both the state and federal level, 
have long been in the practice of ‘rubber 
stamp denying’ meritorious appeals of the 
innocent, no matter what facts are in the 
defendant’s argument or legal arguments 
that are made. Nationwide, there have 
been 215 DNA exposed wrongful convic-
tions, and in New York there have been 

25. In almost every single one of those 
cases, the appeals process had long since 
run out for the defendants although they 
had been proven to be incorrect.

Often, when viewed with the ben-
efit of hindsight, there are many things 
which are objectively pointed out which 
should have sent up red flags that some-
thing was wrong with the conviction 
and, therefore, warranted reversal. For 
example, in a Nassau County case, John 
Kogut, Dennis Halstead, and John Res-
tivo, co-defendants, served 17 and 16 
years in prison before being cleared by 
DNA, based upon a confession obtained 
from Kogut under circumstances which 
should have been obvious to the courts 
was not admissible as it was obtained 
after nearly 18 hours of interrogation 
in which he produced five different ver-
sions before the police finally accepted 
the sixth version. It was so bizarre that 
the prosecution actually argued that 
Kogut gave the different version of the 
confession because he was trying to set 
the stage for a future defense for himself 
that the confession was untrue and co-
erced. Their appeals had ran their course 
and had long since been exhausted. 

State Courts
Appellate Division, State Supreme Court

This is the first court that an appel-
lant must go to. It is a very important 
court in that it is the only state court 
on the appellate level that is empow-
ered to review questions of fact and of 
law. Arguments regarding whether the 
proof showed guilt beyond a reasonable 
doubt, or whether a verdict was against 
the weight of the evidence are argu-
ments that can only be entertained here. 
Despite its important function, the Ap-
pellate Division routinely abdicates its 
responsibility by rubber stamp denying 
many meritorious claims, thus damning 
the wrongfully convicted to continued 
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important function of ruling on factual is-
sues which go to the matter of innocence, 
in many cases, when their opinions are 
looked at, it is obvious that they were not 
looking. O� en the defendant’s legal issues 
alone truly did warrant reversal so that 
it should not have had to come down to 
DNA or discovering some new evidence. 
Instead of � nding a bulwark in the courts 
to uphold and vindicate rights, the Court 
has come to be a higher authority which 
signs o�  on their violation. 

O� en it is easy to spot when they 
have done the appeals version of a show 
trial. Some of the hallmarks include: 
� e court not ruling and grappling with 
the issues raised in the brief but instead 
writing a perfunctory opinion; and the 
length of the opinion being short. � e 
Nowicki Opinion, written about several 
issues ago, is a good example of this. An-
other sign by which this can be spotted 
is when, a� er reviewing the briefs from 
both sides, the Court makes it sound as 
though the defendant had no issue at all, 
that even if something is ruled against, 
that it was not a close call, and that it 
was almost frivolous for the defendant’s 
lawyer to have raised it at all. Yet another 
sign is when they “A�  rm, without opin-
ion.” � is type of ruling, in e� ect, says 
that they uphold the verdict of guilty and 
all of the rulings in connection thereto, 
without � nding it necessary to elaborate 
why. Since the defendant, in appealing to 
the next court, must demonstrate the pri-
or ruling against him or her was wrong, 
and how the reasoning was � awed, by 
having no opinion to argue about this 
challenge is made even more di�  cult. 

When I appealed to the Appellate 
Division, my primary issues were my 
innocence, as established by the DNA 
which did not match me, and that my 
Fi� h Amendment rights had been vio-
lated. � e Court found nothing wrong 
with the way that I had been interrogated 
despite the lengthy interrogations and the 
abusive, intimidating tactics employed. 
Despite the dearth of evidence against me 
save for the coerced, false confession, the 
Appellate Division found not only that 
there was legally su�  cient evidence, but 
that there was “overwhelming evidence of 
guilt.” Is there anyone, who now knows 
all about my case, who can look back 
at my case when it was at the Appellate 

incarceration, and � ushing the rights of 
everybody down the drain.

� e Appellate Division has, for the 
longest time, been extremely biased against 
defendants, and pro-prosecution. Rather 
than being the neutral arbiter that it is sup-
posed to be, it has long been in the busi-
ness of denying defendants’ appeals, rather 
than looking at the issues raised on the 
merits and ruling whichever way the law 
and the facts require. � us, for a defendant, 
whether innocent or guilty, an even more 
important issue than the arguments that he 
or she raises is whether the courts will even 
objectively consider their arguments with 
an open mind or will simply automatically 
deny the appeal. Most o� en, the sad result 
is unjusti� able denial.

Even if they decide to mentally en-
gage the case, there o� en is a sub-con-
scious, or in some cases, a not-so-sub-
conscious inclination to try to � nd a way 
to rule in favor of the prosecution, and 
uphold a conviction. � is stems from 
two things: Many of the judges are them-
selves former prosecutors and tend to 
look upon every defendant as guilty, and 
arguments as mere technicalities that 
are irrelevant to that issue. � erefore, 
they must � nd a way to brush aside, and 
not act as the neutral arbiter that they 
are supposed to be, but instead they see 
themselves as a kind of law enforcement 
which is supposed to protect the public 
by not releasing “criminals.” 

Both mindsets are wrong on their 
part. New York’s now 25 DNA proven ex-
onerations, third in the nation in wrongful 
convictions, along with other exonerations 
in this state by means other than DNA, il-
lustrate that the system is � awed and that 
not every defendant is guilty. � erefore, it 
is obvious that some innocent defendants 
will get caught up in the Court’s mental-
ity. Issues of law are not mere technicali-
ties, but instead are built-in safeguards 
designed to ensure that trials are fair, thus 
lending themselves to reliable verdicts. A 
secondary, but important, function is that 
in a larger sense they ultimately protect the 
Constitutional rights and right to a fair trial 
of all law-abiding citizens. If an individual 
defendant’s rights are trampled on and al-
lowed to be by the Court, then this sets the 
stage for future defendants who are inno-
cent to also have their rights trampled on. 

Despite being entrusted with the all-

Division stage and say that there was 
“overwhelming evidence of guilt”?

When a defendant loses an appeal in 
the Appellate Division, he or she has the 
option of � ling a rearguement motion 
there, asking the Court to reconsider its 
decision and pointing out how its deci-
sion runs contrary to the facts and the 
law. Should the motion be granted, a new 
hearing is set and the Court reconsiders 
the merits of the case and then makes a 
ruling. Most of the time, these reargue-
ment motions fail. My lawyer tried to re-
argue my case in front of them, but was 
denied. Of course, to permit reargument 
is tantamount to admitting they erred.

New York State Court Of Appeals
� is is New York’s highest court. 

� is court is only allowed to decide is-
sues of law, and not fact.  � e procedure 
is that before the Court will agree to hear 
the merits of a case, it must � rst decide 
whether it will agree to hear it. � us, 
defendants must � le what is known as a 
Certi� cate Of Appealability Application, 
or COA for short. � e responsibility 
that this Court has in addition to cor-
recting injustices, wrongful convictions, 
and keeping the light of Constitutional 
Rights; rights accorded through the New 
York State Constitution, and rights in 
general which go to the matter of a fair 
trial, the Court must also make sure that 
the law is streamlined in New York by re-
solving questions of law in which di� er-
ent jurisdictions have ruled 
di� erently, and to ensure 
that cases are resolved cor-
rectly under the law. 

Instead of doing this, 
however, most of the time, 
regardless of the merits of 
a case, the Court sidesteps 
it and thereby denies jus-

tice to a defendant by declining to grant 
permission. Such denials are usually un-
ceremoniously written by the Court in a 
short sentence. 

In my case, in addition to having se-
rious Fi� h Amendment issues, I also had 
the issue of law in that the trial court, in-
stead of giving the correct charge to the 
jury, telling them that custody is de� ned 
as “whether or not an innocent person 
would believe that they were free to go”, 
as required by the case People v Yukl,  in-
stead told the jury that it was “As if the 
police stopped the Defendant on the 
street, with guns drawn, and taking him 
against his will to the police station.” 
Since the issue of custody was related to 
whether the confession was voluntary, 
this issue of law was very important.

Yet the Appellate Division did not 
overturn my conviction based upon this, 
instead, summarily dismissing it by end-
ing its opinion, a� er ruling against me 
on the Fi� h Amendment issue and my 
innocence issues, ducking all of my other 
issues, including this one, by saying “We 
have examined Appellant’s remaining 
contentions and � nd them to be either 
without merit or unpreserved for Ap-
pellate review.” Instead of granting me 
permission to appeal to them, raising 
this issue along with the custody issue 
and other issues of law, they stated that 
there was no merit in law to justify re-
viewing my case. ■
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